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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9588 


Panhandle Eastern Pipe Line Company, a corporation, 

Petitioner, 

v. 

Federal Power Commission, Respondent . 


On Petition to Review Orders of the Federal 
Power Commission 


BRIEF FOR PETITIONER 


JURISDICTION 

The jurisdiction of this Court is invoked under Section 
19(b) of the Natural Gas Act (52 Stat. 831, 15 U. S. C. 

§ 717r(b)). In conformity with the provisions of said Sec¬ 
tion, Panhandle Eastern Pipe Line Company filed its peti¬ 
tion herein on July 2, 1947, to review and set aside orders 
and opinions of respondent, Federal Power Commission. 

STATUTE INVOLVED 

The pertinent provisions of the Natural Gas Act, (Ap- j 
proved June 21, 1938, c. 556, 52 Stat. 821, 15 U. S. C. §§717, | 

et seq., as amended by the Act of February 7, 1942 (56 Stat. 

83,15 U. S. C. § 717f)), are set forth in the Appendix. 




STATEMENT OF CASE 1 

This case involves the petition filed by Panhandle Eastern 
Pipe Line Company (“Panhandle”), pursuant to Section 
19(b) of the Natural Gas Act, to review orders and opinions 
of the respondent, Federal Power Commission, 2 purport¬ 
ing to issue a certificate of public convenience and necessity 
authorizing Michigan-Wisconsin Pipe Line Company 
(“Michigan-Wisconsin”) to construct and operate a 
natural-gas pipe line from the Hugoton gas field in Texas 
to the Austin storage field in Michigan for the purpose of 
supplying natural gas to various communities in Wisconsin, 
Iowa, Missouri and Michigan. The principal market pro¬ 
posed to be served is the Detroit-Ann Arbor area in Michi¬ 
gan, whose entire natural gas supplies are now being fur¬ 
nished by Panhandle to Michigan Consolidated Gas Com¬ 
pany (“Michigan Consolidated”), the local distributor. 
Michigan-Wisconsin and Michigan Consolidated are under 
single control and management (Tr. 5372-5374). 

Panhandle opposed the project on the ground that since 
it has satisfactorily rendered the service to the Detroit and 
Ann Arbor districts contemplated and authorized by certif¬ 
icates of public convenience and necessity issued to it by 
the Commission, and since it is willing and able to supply 
the additional requirements of those districts, no ground 
existed to displace it in those markets. 

The Commission was divided, three to two, in the orders 
and opinions under review. 

Authorizations Sought by Michigan-Wisconsin 
Before Federal Power Commission 

On September 24, 1945, Michigan-Wisconsin, a newly 
organized subsidiary of American Light & Traction Com¬ 
pany (a public utility holding company in the United Light 

r Unless otherwise indicated, all italics in this brief are supplied. 

2 The Commission’s orders and opinions are described on pages 2-3 of the 
petition and are fully set out therein at pages 85-227. For convenience, refer¬ 
ences to said opinions and orders in this brief are to the printed petition rather 
than to the transcript. 
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and Railways holding company system), filed application 
(later amended on March 13 and July 22, 1946) with the 
Federal Power Commission for a certificate of public con¬ 
venience and necessity: 

(a) To authorize a natural gas pipe line extending 
from Hansford County, Texas, through Oklahoma, 
Kansas, Missouri, Iowa, Wisconsin, Illinois and 
Indiana, and terminating in the Austin gas storage 
field in Michigan (Pet. 113-114; 117-118); 

(b) To operate (under lease from its affiliate, Michi¬ 
gan Consolidated, another subsidiary of American 
Light & Traction Company) the existing facilities in 
the Austin and Reed City storage fields, certain addi¬ 
tional facilities proposed to be constructed in those 
fields, and certain existing transmission lines, all 
located in Michigan (Pet. 119); 

(c) To operate under lease a proposed pipe line 
from the Austin field to Detroit, a distance of 140 
miles, and branch lines extending therefrom to Ann 
Arbor and Mt. Pleasant, Michigan, such lines to be 
constructed by Austin Field Pipe Line Company 
(“Austin”), another member of the Michigan Con¬ 
solidated family (Pet. 119-120); and 

(d) To acquire all of said leased facilities as of 
December 31, 1951 (Pet. 120). 

However, application was not then made by Austin for 
authority to construct the Austin-Detroit line and branches 
therefrom, nor by Michigan Consolidated to construct the 
additional facilities in the Austin and Reed City fields 
(Pet. 120). 

The application proposed that “initial construction” 
would include two compressor stations of 7,800 horsepower 
each and have a sales capacity of 130 million cubic feet per 
day. During the first four years of operation additional 
compressor stations were to be constructed until the ulti¬ 
mate project would have 13 compressor stations and attain 
a daily sales capacity of 303 million cubic feet (Pet. 118, 
121 ). 
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By means of this project, Michigan-Wisconsin proposed 
to supply natural gas to its affiliate, Michigan Consolidated, 
for distribution in Detroit and Ann Arbor, and also in sev¬ 
eral other communities in Michigan. As to Detroit and Ann 
Arbor, the application contemplated that until December 
31, 1951, only such quantities of gas would be supplied by 
the proposed project as might be required in excess of 127 
million cubic feet per day, which Panhandle is presently 
under contract obligated to deliver to Michigan Consoli¬ 
dated for Detroit and Ann Arbor; after December 31, 1951, 
Michigan-Wisconsin proposed to supply the entire require¬ 
ments of Michigan Consolidated and completely displace 
Panhandle in those markets (Pet. 122-3; Tr. 22548). 3 

Panhandle’s Interest 
In the Proceedings 

Panhandle took part in the proceedings before the Com¬ 
mission, as an intervener, in opposition to the granting of 
a certificate (Pet. 228). Panhandle owns and operates a 
natural-gas pipe line system extending from the Panhandle 
and Hugoton gas fields in Texas, Oklahoma and Kansas 
to northern termini in Michigan. Gas is produced and pur¬ 
chased by Panhandle in those fields and transported to 
markets along the route of the main line in Kansas, Mis¬ 
souri, Illinois, Indiana, Ohio and Michigan. 4 Its largest 
customer is Michigan Consolidated, the distributor in the 
Detroit and Ann Arbor districts, which purchases 27 per 
cent of Panhandle’s annual output and 33 per cent of its 
pipe line capacity on peak days (Exh. 286, Tr. 20977-S; 
Pet. 165-6, 222, items 1-3). 

Panhandle is regulated by the Federal Power Commis¬ 
sion as a “natural-gas company” under the Natural Gas 

a Michigan-Wisconsin also proposed to supply natural gas at tiie city gates 
of Milwaukee, Racine, Beloit, Janesville, Madison, Green Bay, Sheboygan, 
Appleton, Oshkosh, Fond du Lac, Manitowoc, Two Rivers and Stoughton in 
Wisconsin; Mt. Pleasant, Burlington, Ft. Madison and Keokuk in Iowa; and 
Maryville in Missouri (Pet. 12(5-7). 

* A map showing Panhandle's present system and certain proposed additions 
authorized by the Commission (Group B facilities) is in evidence as Exhibit 
301 (Tr. 2101S). 
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Act, which places on interstate natural-gas pipe line com¬ 
panies a comprehensive plan of regulation, including fixing 
of rates 5 (Secs. 4-5), control over construction and aban¬ 
donment of facilities and service (Sec. 7), and supervision 
of accounts, records and depreciation (Secs. 8-10). Con¬ 
tinuance of the service in which it was engaged on Febru¬ 
ary 7, 1942 (the effective date of the amendment to Section 
7(c) of the Act) was duly authorized by a “grandfather” 
certificate of public convenience and necessity issued by 
the Commission (Tr. 25586), and all facilities since con¬ 
structed have been authorized by certificates (Tr. 25590- 
25659). In reliance on such certificates, Panhandle has in¬ 
vested many millions of dollars in maintaining and 
improving the natural-gas service to its markets, including 
the Detroit and Ann Arbor districts. 6 

Panhandle first brought natural gas to Detroit in 1936 
pursuant to a contract, which provided for maximum deliv¬ 
eries of 90 million cubic feet per day (Tr. 15181; Exh. 248, 
Tr. 2070S). In 1939 the contract was amended to increase 
deliveries to Detroit to 100 million cubic feet per day (Tr. 
15182; Exh. 251, Tr. 20766) and in 1940, to 125 million 
cubic feet per day, which is the present contractual maxi¬ 
mum (Tr. 15182; Exh. 252, Tr. 20774). The contract pro¬ 
vides for termination, unless renewed, on December 31, 
1951 (Tr. 20774). 

Summary as to 
the Proof Presented 

Hearing of evidence in this proceeding was commenced 
on April 16, 1946, and continued from time to time until 
November 13, 1946 (Pet. 115-116). 


5 In 1942, the Commission reduced Panhandle's rates by some $5,000,000 
per year on the theory that, because of its markets, it “is exceptionally free 
from serious business hazards.” (3 F. P. C. 273, 286 (affirmed 324 U. S. 
635, 650, f. n. 9)). 

6 Over the period 1937-1946 Panhandle’s property and plant account grew 
from $58,060,000 to $117,173,000, a substantial portion of which was for the 
purpose of supplying the increased requirements of the Detroit district (Tr. 
15182-3). In 1940 alone, $7,500,000 were expended in constructing additional 
facilities for such purpose (Tr. 15322). 
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In support of its application, Michigan-Wisconsin pre¬ 
sented evidence concerning route, design, cost of construc¬ 
tion and operation, depreciation, proposed service, rates, 
estimated market requirements, gas reserves and antici¬ 
pated revenues with respect to the proposed pipe line 
project (Pet. 117-140). Panhandle challenged many of these 
estimates, and presented countervailing evidence, particu¬ 
larly with respect to the inadequacy of the gas reserves, de- 
liverability, and capacity of storage fields. A large portion 
of the lengthy transcript and numerous exhibits relate to 
these subjects. However, it is not necessary for the Court 
to review the voluminous conflicting testimony on such sub¬ 
jects. It will suffice here to point out that Commissioner 
Olds held that the record on these matters was “unsatis¬ 
factory” (Pet. 171); Commissioner Draper held that he 
could find no proof assuring the availability of adequate 
supplies of natural gas for the project (Pet. 177); and the 
majority itself authorized only the “initial construction,” 
having capacity of 130 million cubic feet per day, in view of 
the evidence presented (Pet. 118, 121, 8S). 7 

Requirements of the Detroit 
and Ann Arbor Markets 

Michigan-Wisconsin presented in evidence an estimate 
showing that the firm gas requirement of the Detroit and 
Ann Arbor districts in 1951 would be 44 billion cubic feet, 
and the interruptible industrial requirement would be 27 
billion cubic feet, making a total load of 71 billion cubic 
feet (Exh. 224, pp. 14, 48, Tr. 20241, 20277). The estimate 
further showed that in 1952 the firm sales requirement 
would be 44 billion cubic feet,* and that there would be no 
sales of interruptible gas to industries (Exh. 224, p. 14, line 
1G, Tr. 20241). However, in the closing days of the hearing, 

~ Michigan-Wisconsin requested authorization for the entire project having 
ultimate capacity of 303 million cubic feet daily (Pet. 118-121). However, the 
majority concluded that the gas supply was “adequate to supply and support 
the facilities which we find should he authorized” (Pet. 132). 

8 The estimate of 44 billion cubic feet includes 10 billion cubic feet of 
firm gas sales to industries (Exh. 224, p. 14, line 10, Tr. 20241; Exh. 224, 
p. 48, line 8, Tr. 20277). 


i 

Mr. Fink, president of Michigan Consolidated, testified 
that, in addition to such 1952 requirement of 44 billion cubic 
feet, there would be a market in that year for 43 billion 
cubic feet of industrial gas ,J (Tr. 14290), making a total 
load of 87 billion cubic feet in 1952 for the Detroit and Ann 
Arbor districts. 10 

Financing 

Michigan-Wisconsin did not present any firm or contin¬ 
gent commitment for the financing of the project in con¬ 
formity with the Commission’s consistent practice. In¬ 
stead, it tendered two witnesses who offered opinion evi¬ 
dence to the effect that proposed securities could be floated 
under certain assumed conditions. They assumed the con¬ 
tinuance of then existing economic conditions and that the 
markets would be protected by the Commission against 
competition. Moreover, they testified that any prediction 
respecting Michigan-Wisconsin’s ability to finance the pro¬ 
ject two years from the date of their testimony (more than 
1 y 2 years of which have elapsed) would be a “mere guess.” 
(Tr. 7257-7266, 7311-7328,13496-7,13477,13506). They also 
assumed that the ultimate project having capacity of 303 
million cubic feet daily would be constructed and that, com¬ 
mencing in 1952, the Detroit market in its entirety would be 
served by Michigan-Wisconsin (Tr. 13455, 15171). Since 
the majority authorized only the “initial” construction, 
having capacity of only 130 million cubic feet daily, and 
that will afford only a partial service of the Detroit market, 
it is clear that these two assumptions are invalid. 

On the record, there was no substantial evidence offered 
by Michigan-Wisconsin respecting financial ability to con- 

o This 43 billion included the 27 billion cubic feet shown as interruptible 
sales in 1931 plus sales to two large industrial customers who had recently 
requested an aggregate of lbVi billion cubic feet (Tr. 14288-14291). 

io Because of his belief that the gas shown as interruptible gas in 1931 
could be “firmed up” in 1932, and his desire to make sales in that year to the 
two industrial customers, he, on October 31, l94f>, for the first time expressed 
a willingness to purchase gas from Panhandle. The reason assigned was that 
the supply available from Michigan-Wisconsin would be inadequate to supply 
such revised requirements by 32 billion cubic feet (Tr. 14288-14291). 
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struct the proposed project, and the fact is that the ma¬ 
jority did not enter any finding of financial ability. 

Proposed Rates 

With respect to proposed rate schedules submitted in evi¬ 
dence by Michigan-Wisconsin, the Commission refused to 
accept them as satisfactory (Pet. 132-4). In view of this 
failure of proof, the majority provided in its order that the 
facilities shall not be used for the transportation and sale 
of natural gas unless there will be submitted at some in¬ 
definite time in the future a “schedule of rates and charges 
in a form satisfactory to this Commission, providing for 
adequate and reasonable rates and charges consistent with 
the public interest” (Pet. 90-91, 227). This matter is fur¬ 
ther discussed under Point II, infra. 

Panhandle's Deliveries 
to Detroit and Ann Arbor 

In opposition to the application of Michigan-Wisconsin, 
Panhandle presented evidence respecting its own ability 
and willingness to supply the entire natural gas require¬ 
ments of its established markets in the Detroit and Ann 
Arbor districts. Moreover, it offered evidence in support 
of its pending applications to install additional facilities 
for the service of these markets and its other customers. 

The evidence disclosed that over the period 1937-1945 
there was available to Michigan Consolidated for the De¬ 
troit district under its contract with Panhandle 363 billion 
cubic feet, of which Michigan Consolidated took a total of 
217 billion cubic feet, or 59 percent, as shown in the fol¬ 
lowing tabulation (Tr. 14067-14070; Exh. 253, Tr. 20780): 
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Gas Available 

Volume Taken 

Volumes Not 


from Panhandle to 

by Michigan 

Taken by Michigan 

Michigan Consolidated 

Consolidated 

Consolidated 


(Million cubic feet) 

(Million cubic feet) 

(Million cubic feet) 

1937 

32,850 

15,969 

16,880 

1938 

32,850 

16,032 

16,817 

1939 

32,850 

18,364 

14,485 

1940 

36,775 

21,976 

14,789 

1941 

45,625 

23,698 

21,926 

1942 

45,625 

26,315 

19,309 

1943 

45,625 

31,278 

14,346 

1944 

45,750 

31,520 

14,229 

1945 

45,625 

32,089 

13,535 

Total 

363,575 

217,241 

146,316 


Prior to December, 1945, with the single exception of 
1941, Michigan Consolidated failed to take even on peak 
days the maximum daily quantities (125 million cubic feet) 
to which it was entitled under the contract for Detroit 
(Exh. 253, Tr. 20780). 

As for the Ann Arbor district, the evidence showed that 
Michigan Consolidated failed to take the quantities of gas 
available to it under contract with Panhandle. The con- 
tfactual volumes available are 2 million cubic feet per day, 
or 730 million cubic feet per year (Exh. 267, Tr. 20S24). 11 
Yet only 400 to 450 million cubic feet per year were taken 
during the four year period 1942-1945 (Pet. 104). 

It was on the basis of this proof that the majority found 
that Panhandle “has reasonably met its contractual obli¬ 
gations to supply natural gas to Michigan Consolidated Gas 
Company for resale within its Ann Arbor and Detroit, 
Michigan, distribution areas” (Pet. 86). 12 


n The contract was originally entered into between Michigan Gas Trans¬ 
mission Corporation and Washtenaw Gas Company. Subsequently, Panhandle 
acquired Michigan Gas Transmission, and Michigan Consolidated acquired 
Washtenaw. 

i- Also sec comments of Commissioner Draper at Pet. 176 and Commissioner 
Olds at Pet. 167. 



Panhandle’ s Expansion 
Program 

During the war Panhandle could not increase its capacity 
or deliver additional gas to its customers unless ordered to 
do so by the War Production Board (Tr. 151S6, 15192-3). 
Moreover, the critical steel shortage during and following 
the war prevented Panhandle and every other natural-gas 
company from keeping abreast of the increasing demands 
of their markets (Pet. 146, 123-4). At the close of the 
war, the rated capacity of Panhandle’s system was 383 
million cubic feet daily (Exh. 300, Tr. 21009). 

Anticipating increases in market demands in the post¬ 
war period, Panhandle made plans during the war for the 
construction of a third parallel line and the installation of 
additional compressor facilities. The engineering design 
of this project was completed by early fall of 1945 (Tr. 
5761). The construction program was divided into four 
steps, called “Group A, B, C and D” facilities, which will 
add to the present daily capacity of the system as follows 
(Tr. 5761-5765; Exh. 300, Tr. 21009-17): 


Facilities 

At end of war 
Group A 
Group B 
Group C 
Group D 


Rated Daily Capacityis 

383 million cubic feet 
10 million cubic feet 
80 million cubic feet 
106 million cubic feet 
145 million cubic feet 


Total 


724 million cubic feet 


On March 21, 1946, Panhandle filed application with the 
Commission for the Group “A” and “B” facilities (Pet. 
115). The Commission approved the application for the 
“A” facilities on June 4,1946 (Pet. 189, Tr. 25654), and the 
“B” facilities on November 30, 1946' (Pet. 189, Tr. 25659). 
On March 5, 1947, Panhandle applied for authority to con- 


13 The practical operating capacity exceeds substantially these theoretical 
rated capacities (Tr. 10496, 10352, 10557). 
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struct the “C” facilities (Pet. 208, f.n. 4), but such appli¬ 
cation has not been acted upon to date. 14 

The testimony of officials of Panhandle made it clear 
that Panhandle intends to apply for authority to construct 
the “D” facilities as and when needed for service of its 
customers (Tr. 15205, 10205-6, 10440). 

Panhandle’s vice-president and chief engineer stated that 
further increases in line capacity would result in a com¬ 
parable increase in Panhandle’s service to Detroit (Tr. 
5772). 

The Chairman of Panhandle’s Board, by letter of Au¬ 
gust 15, 1946, to Michigan Consolidated formally offered 
to amend the existing contract to provide for additional 
deliveries of 2}4 million cubic feet daily upon completion 
of the “A” facilities and another 25 million cubic feet 
daily upon completion of the “B” facilities, such amend¬ 
ment to contemplate the development of Michigan Consoli¬ 
dated’s Austin storage field for the storage of Panhandle’s 
gas and the extension of the term of the existing contract 
for 15 years (Exh. 496, Tr. 22061). Michigan Consolidated 
did not accept this offer, stating that it intended to rely 
upon its affiliate, Michigan-Wisconsin, to meet “all of our 
requirements” (Exh. 497, Tr. 22063-4). 

Adequacy of 
Panhandle ’s Program 

xVs shown above, the highest estimated requirement of 
the Detroit and Ann Arbor districts for the year 1952 was 
87 billion cubic feet. It has also been shown above that, 
upon the completion of the “D” facilities, the rated ca¬ 
pacity of the Panhandle system will be 724 million cubic 
feet per day, or a total of 264 billion cubic feet per year 
(724 x 365 days). Mr. Burnham, vice-president of Pan¬ 
handle, testified that increases in capacity would result in 
“a comparable increase” in the service to Detroit (Tr. 
5772). Since Panhandle’s present service to the markets 


14 Hearings were completed in December, 1947. 
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of Michigan Consolidated (127 million cubic feet per day) 
represents 33 per cent of its total rated system capacity 
(383 million cubic feet per day), Michigan Consolidated 
will receive 33 percent of the total capacity available upon 
completion of the “D” facilities (724 million cubic feet per 
day) or a total of 239 million cubic feet per day. This 
represents 87 billion cubic feet per year (239 x 365 days), 
an amount sufficient to meet the maximum estimated re¬ 
quirement of 87 billion cubic feet for Detroit and Ann 
Arbor in 1952 (See discussion in Commissioner Olds’ dis¬ 
senting opinion at Pet. 165-16S, 204-207). 15 

Moreover, such program will also provide adequate ad¬ 
ditional gas for Panhandle’s other markets, as shown by 
the following tabulation: 

Annual Volume 

Gas available on completion of “D” 
facilities . 264 billion cubic feet 

Detroit and Ann Arbor markets in 

1952 87 billion cubic feet 


Gas available to other markets 

Amount delivered to other markets 
in 1945 16 


177 billion cubic feet 
88 billion cubic feet 


Additional gas available to other 
markets 


89 billion cubic feet 


Thus, upon the completion of the “D” facilities there will 
be available for Panhandle’s markets outside Detroit and 
Ann Arbor twice as much gas as was delivered to such 
markets in 1945. 


is The capacity shown is rated capacity, and docs not take into account the 
fact that, as pointed out by Commissioner Olds (Pet. 20(5), the actual operatin'; 
capacity is 14 billion cubic feet annually in excess of theoretical capacity, re¬ 
sulting from (a) certain clean out operations (Tr. 10496), and (b) operating 


engines in excess of their rated loads (Tr. 10652). 

ic Total Panhandle svstein sales in 1945 (Exh. 2S6, Tr. 

20977).. 120 billion cu. ft. 

Panhandle sales to Detroit and Aim Arbor in 1945 (Exh. 

224, Tr. 20241, 20277). 32 billion cu. ft. 


Sales to other markets in 1945. SS billion cu. ft. 
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The Commission’s 
Orders and Opinions 

Oral arguments were heard on November 20-26, 1946 
(Tr. 16832). The Commission refused to allow sufficient 
time for filing of briefs 17 or for preparation of oral argu¬ 
ment (Tr. 15954-15961). 

By order dated November 30, 1946 (four days after oral 
argument), a bare majority of the Commission (Commis¬ 
sioners Olds and Draper dissenting) purported to issue a 
certificate to Michigan-Wisconsin authorizing the construc¬ 
tion and operation of the proposed “initial” project (Pet. 
85, 118). Although the majority concluded that Michigan- 
Wisconsin “is able and willing properly to do the acts and 
to perform the services proposed,” they nevertheless, found 
that certain necessary approvals had not been obtained 
from the state of Wisconsin and communities proposed to 
be served therein, or from the Securities and Exchange 
Commission, “without which the project can neither be 
financed, constructed, nor operated” (Pet. 86-7). They also 
found that Michigan-Wisconsin had failed to apply to the 
Commission for certain necessary authorizations required 
by the Act and had submitted unsatisfactory rate structures 
(Pet. S7). They found, moreover, that since Panhandle 
had met its contractual obligations and had expressed a 
willingness to meet the enlarged requirements of the Detroit 
and Ann Arbor markets, Panhandle is “entitled to reason¬ 
able protection in the service of these markets and to an 
opportunity to participate in their growth”; and that the 
augmentation of the market by Michigan-Wisconsin would 
be in the public interest “provided proper protection and 
recognition are given to Panhandle’s rights and obliga¬ 
tions in said Michigan Markets” (Pet. 86). The order was 
conditioned, inter alia, as follows (Pet. 89-91): 

(1) That all necessary authorizations shall be ob¬ 
tained from the State of Wisconsin and each of the 

The parties were permitted, however, to file such written statements as 
could be prepared during the six days (including Sunday) between the con¬ 
clusion of the evidence and the beginning of oral argument (Tr. 15954-5). 
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communities proposed to be served in said State to the 
extent and in the manner required by the statutes of 
that State, authorizing the changeover from manu¬ 
factured gas to natural gas. 

(2) That Micliigan-Wisconsin shall obtain approval 
of its proposed plan of financing by the Securities and 
Exchange Commission. 

(3) That Micliigan-Wisconsin shall obtain the ap¬ 
proval by the Commission of an agreement between 
Micliigan-Wisconsin and Michigan Consolidated au¬ 
thorizing the lease and operation of the facilities of 
Michigan Consolidated, which lease agreements shall 
be filed with the Commission on or before December 
16, 1946. 

(4) That a proper application for a certificate of 
public convenience and necessity shall be filed within 
fifteen days by Austin Field Pipe Line Company and 
a certicate granted by the Commission for the con¬ 
struction and operation of facilities necessary to trans¬ 
port the required volumes of gas from the Austin and 
Heed City storage fields to the city gates of Mt. 
Pleasant, Ann Arbor, and Detroit, Michigan, includ¬ 
ing pipelines extending from said storage fields to the 
city gates of said cities, and additional compressor 
facilities in the Austin storage field. 

(5) That a proper application for a certificate of 
public convenience and necessity be filed by Michigan 
Consolidated for the construction and operation of 
certain necessary additional facilities in the Austin 
and Reed City storage fields. 

(6) That Micliigan-Wisconsin shall submit to the 
Commission a schedule of rates and charges in a form 
satisfactory to the Commission providing for adequate 
and reasonable rates and charges consistent with the 
public interest. 18 

(7) That the facilities shall not be used for the 
transportation for or sale of gas to Michigan Consoli¬ 
dated for resale in Detroit and Ann Arbor “except 
with due regard to the rights and duties of Panhandle 
Eastern in its established service for resale in Detroit 


ik As modified by order of March G, 1947 (Pet. 227, par. (4)). 
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and Ann Arbor, Michigan, under its presently exist¬ 
ing contract with Michigan Consolidated and in ac¬ 
cordance with the provisions of the Natural Gas Act;” 
and such rights and duties shall be determined by sup¬ 
plemental order to be issued within 15 days there¬ 
after. Jurisdiction was specifically reserved by the 
Commission to reopen the proceeding, if need be, for 
the purpose of such determination. 

Dissenting Commissioner Draper held that the finding of 
the majority, that Michigan-Wisconsin was able properly 
to do the acts and to perform the service proposed, was 
not supported by substantial evidence, and that the Com¬ 
mission was without authority under the Act to grant a 
certificate conditioned upon a future showing of such 
ability (Pet. 176-8). 

In said order the majority also concluded that Panhandle 
“has not applied for sufficient facilities nor demonstrated 
its ability to serve adequately the needs of these [Ann 
Arbor and Detroit] markets in addition to the expanding 
requirements of those which it enjoys in the other areas 
which it supplies in Indiana, Illinois and Missouri” (Pet. 
86). However, dissenting Commissioners Olds and Draper 
found that such conclusion was not supported by substan¬ 
tial evidence (Pet. 159, 174, 202). These matters will be 
discussed later in this brief. 

No finding was made by the majority that the proposed 
project of Michigan-Wisconsin offered any advantages over 
Panhandle by way of lower rates or better service. Nor 
did the majority find that Michigan-Wisconsin could bring 
additional gas to the Detroit and Ann Arbor districts anv 
sooner than Panhandle. 

While Panhandle was awaiting the issuance of the sup¬ 
plemental order determining its “rights and duties” in the 
Detroit and Ann Arbor markets, Michigan-Wisconsin, on 
December 10, 1946, sent to Panhandle a proposed contract 
offering to purchase 32 billion cubic feet of gas per year 
for a period of 15 years, commencing in 1952 (Pet. 210, 
196). A copy of such proposed contract was sent to the 
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Commission by Michigan-Wisconsin with a request that 
the 15-day period for the determination of Panhandle’s 
rights be extended (Pet. 210). On December 14 the Com¬ 
mission granted such request (Pet. 93). 

On December 30, 1946, the majority issued a supple¬ 
mental order, finding that “the public interest requires” 
that Panhandle, Michigan-Wisconsin and Michigan Con¬ 
solidated should be given a reasonable length of time within 
which to enter into a “mutually satisfactory understand- 
ing and agreement” respecting future gas supplies for 
the State of Michigan (Pet. 105), and reopened the pro¬ 
ceeding for the limited purpose of receiving further evi¬ 
dence with regard to Panhandle’s rights (Pet. 106). A 
hearing for such purpose was scheduled for January 15, 
1947 (Pet. 107). 

Such reopened hearing consisted simply of the presenta¬ 
tion by Michigan-Wisconsin of the proposed contract of 
its affiliate, Michigan Consolidated, to purchase 32 billion 
cubic feet of gas from Panhandle commencing in 1952 (Tr. 
16885; Exh. 563, Tr. 22412). 

On February 7, 1947, the majority issued Opinion No. 
147, in which they undertook to justify their certificate or¬ 
der of November 30, 1946 (Pet. 113-158). Commissioners 
Olds and Draper vigorously dissented in separate opinions 
(Pet. 159-173; 174-178). 

Finally, on March 12, 1947, the majority handed down 
Supplemental Opinion No. 147-A and accompanying Order 
(Pet. 179, 200), in which they adopted as the maximum 
measure of Panhandle’s rights in the Detroit and Ann Ar¬ 
bor districts precisely what Michigan-Wisconsin had offered 
to Panhandle in the proposed contract, namely the “oppor¬ 
tunity” to sell 32 billion cubic feet per year to Michigan 
Consolidated. 19 Commissioners Olds and Draper again 
dissented (Pet. 201, 202). 

Said order provided that Panhandle shall be “afforded reasonable oppor¬ 
tunity to deliver and sell to Michigan Consolidated not less than the annual 
volumes of gas delivered and sold by it (Panhandle) for either the years 1942 
or 1945 or the average delivered for the five-year period 1942 through 1946.” 
(Pet- 200-201). The 5-year average amounts to approximately 32 billion 
cubic feet per year (Pet. 104, 197). 
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Timely applications for rehearing as to each of the 
above orders were filed with the Commission (Tr. 25211, 
25247, 25299, 25498). These were denied either by order 
(Pet. 109) or by non-action of the Commission (Section 
19(a)). Thereafter, on July 2, 1947, Panhandle filed in 
this Court the petition to review and set aside each of 
said orders and opinions. 

STATEMENT OF POINTS 

I. It was error by the majority of the Commission to 
grant a certificate of public convenience and necessity 
to Michigan-Wisconsin, a proposed new supplier to the 
Detroit and Ann Arbor markets, in the absence of essential 
findings and substantial proof that Panhandle, the exist¬ 
ing supplier, was not able and willing to supply the pres¬ 
ent and future requirements of those markets. 

A. The settled rule of law is that a certificate may 
not be granted to a new supplier where there is exist¬ 
ing service unless it is inadequate and unless the 
present supplier has been given an opportunity to 
furnish such additional service as may be required. 

B. There was no substantial evidence or essential 
findings establishing an inability or unwillingness on 
the part of Panhandle to render the additional serv¬ 
ice, and no opportunity was afforded by the majority 
to Panhandle to do so. 

C. The majority’s conclusion, that Panhandle has 
not applied for sufficient facilities to serve adequately 
the needs of its markets, is not supported by substan¬ 
tial evidence. 

II. It was error by the majority of the Commission to 
grant a certificate of public convenience and necessity 
to Michigan-Wisconsin in the absence of substantial evi¬ 
dence or essential findings to support the conclusion that 
Michigan-Wisconsin was able properly to perform the 
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service proposed within the meaning of Section 7 of the 
Natural Gas Act. 

A. There is no finding or showing of financial ability. 

B. There is no finding or showing of a satisfactory 
schedule of rates. 

III. Even if the issuance of a certicate to Michigan- 
Wisconsin were warranted, it was error for the majority 
of the Commission to cut the rights of Panhandle in the 
Detroit and Ann Arbor markets to a volume below that 
which it is delivering under valid certificates. 

IV. The record reveals consistent partiality by the ma¬ 
jority in favor of MichiganAVisconsin as well as a prede¬ 
termination to issue a certificate of public convenience and 
necessity to MichiganAVisconsin. 

SUMMARY OF ARGUMENT 

I. 

The majority of the Commission erred in granting a cer¬ 
tificate of public convenience and necessity to Michigan- 
Wisconsin, a proposed new pipe line company, to supply 
the established markets of Panhandle in the Detroit and 
Ann Arbor districts, in the absence of essential findings 
and substantial proof that Panhandle was not able and 
willing properly to supply the present and future require¬ 
ments of those markets. 

The well-established principle of law applicable to the 
case at bar is that a certificate of public convenience and 
necessity may not be issued to a proposed new supplier 
unless the existing service is inadequate and the present 
supplier has been given an opportunity to furnish such 
additional service as may be required. Such rule is so 
well settled by the decisions as to be considered implicit in 
the meaning of the term “public convenience and neces¬ 
sity'’ as used in Section 7 of the Natural Gas Act, as 
amended. The majority departed from that rule of law. 
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No substantial proof was adduced before the Commission 
establishing an inability or unwillingness on the part of 
Panhandle to meet its obligations or to furnish additional 
needed service. In fact, the majority found that Pan¬ 
handle “has reasonably met its contractual obligations to 
supply natural gas to Michigan Consolidated Gas Company 
for resale within its Ann Arbor and Detroit, Michigan, 
distribution areas and has expressed a willingness to meet 
the enlarged requirements of said local markets” (Pet. 86). 
Moreover, the orders and opinions of the majority disclose 
no essential or basic findings from which it could be con¬ 
cluded that Panhandle was unable or unwilling properly 
to supply its markets, apart from the inability to obtain 
sufficient pipe during the steel shortage, a condition af¬ 
fecting equally all natural-gas companies including Michi¬ 
gan-Wisconsin. 

The finding of the majority, that Panhandle has not ap¬ 
plied for sufficient additional facilities required to serve 
adequately the needs of its markets, is not supported by 
substantial evidence. Although such a finding cannot be 
made a valid basis for issuance of a certificate to Michi- 
gan-Wisconsin where, as here, the local distributor (an 
affiliate of Michigan-Wisconsin) has refused to accept Pan¬ 
handle’s repeated offers to supply additional gas, the evi¬ 
dence shows that Panhandle has in fact applied for suffi¬ 
cient facilities. Moreover, Panhandle submitted in evi¬ 
dence plans for construction of further substantial facili¬ 
ties for which timely application will be made as and when 
required in the future. 

There was no finding that Michigan-Wisconsin could 
bring additional gas to Detroit and Ann Arbor any 
sooner or at rates lower than Panhandle. 

II. 

The majority erred in granting a certificate of public 
convenience and necessity to Michigan-Wisconsin in the 
absence of substantial proof to support their conclusion, as 
required by Section 7(e) of the Natural Gas Act, that 
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Michigan-Wisconsin was able properly to do the acts and 
to perform the service proposed. The majority’s ultimate 
conclusion in this regard was also fatally defective in that 
it was unsupported by basic findings. Further, the ma¬ 
jority exceeded its statutory authority by attaching con¬ 
ditions to the certificate which permitted a future showing 
as a substitute for the statutory requirement of a finding 
of present ability. 

The majority did not find that Michigan-Wisconsin was 
able to finance the proposed pipe line project. Such a 
finding was a necessary prerequisite to the issuance of a 
certificate, as shown by the legislative history of the Act. 
Moreover, there was an absence of substantial evidence 
which would support such a finding. The majority clearly 
exceeded its power under the Act by substituting, in lieu 
of such evidence and essential findings, a condition in the 
certificate that Michigan-Wisconsin shall obtain approval 
of the proposed plan of financing by the Securities and 
Exchange Commission. The action of the majority in this 
regard was a definite departure from its consistent prac¬ 
tice in certificate cases. 

It was also error on the part of the majority to grant 
the certificate to Michigan-Wisconsin in the absence of the 
submission in evidence bv Michigan-Wisconsin of a satis- 
factory schedule of rates and charges for the proposed proj¬ 
ect. The majority did not accept the rate schedule pre¬ 
sented by Michigan-Wisconsin. Instead of requiring a 
satisfactory schedule of rates to be submitted before issu¬ 
ing the certificate, the majority conditioned the certificate 
upon a future filing of satisfactory rates. The action of 
the majority in this regard was clearly in contravention of 
the policy of the Act, as shown by the legislative history, 
and in violation of the Commission’s own rules and prior 
decisions. 

III. 

Even assuming that the issuance of a certificate to 
Michigan-Wisconsin was warranted, the majority erred in 
arbitrarily cutting Panhandle’s rights in the Detroit and 
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Ann Arbor markets to a volume below that which it is 
serving under outstanding valid certificates. Although the 
majority entered a finding in its initial order of November 
30, 1946, that Panhandle is “entitled to reasonable protec¬ 
tion in the service of these markets [Detroit and Ann Arbor] 
and to an opportunity to participate in their growth” (Pet. 
86), the majority, following a strange and arbitrary course 
of administrative conduct, took action in subsequent orders 
wholly inconsistent with such pronouncement. 

Two of the majority commissioners “initiated” private 
conferences with representatives of Michigan-Wisconsin, 
and at times with representatives of Panhandle, in an ef¬ 
fort to induce them to agree upon a division of the Detroit 
and Ann Arbor markets. As an outgrowth of such private 
meetings, Michigan-Wisconsin’s affiliated distributor 
(Michigan Consolidated) offered to purchase 32 billion 
cubic feet of gas annually from Panhandle commencing in 
1952, at the expiration of the present contract. The ma¬ 
jority brought pressure upon Panhandle to accept such 
offer, but Panhandle refused. The majority then promul¬ 
gated a supplemental order adopting as the maximum meas¬ 
ure of Panhandle’s rights in its established markets pre¬ 
cisely what Michigan Consolidated had offered to purchase, 
namely 32 billion cubic feet per year. This volume repre¬ 
sents Panhandle’s average annual sales in the Detroit 
and Ann Arbor markets during the five-year period 1942- 
1946, which the majority considered an appropriate “pat¬ 
tern of service.” 

However, such five-year “pattern of service” was un¬ 
realistic and unfair to Panhandle because (a) four of those 
years were war years during which Panhandle’s sales and 
capacity and critical materials were rationed by the War 
Production Board; (b) in 1946 Panhandle delivered 39 
billion cubic feet to the Detroit and Ann Arbor markets; 
(c) Panhandle is authorized under outstanding certificates 
to supply 46 billion cubic feet per year to said markets and 
has installed the necessary facilities to make such deliv¬ 
eries; and (d) the local distributor contemplates calling 
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upon Panhandle to deliver the entire contractual volume 
of 46 billion cubic feet per year to said markets pending 
the completion of the ultimate project of Michigan- 
Wisconsin in 1952, and the majority expects Panhandle 
to perform such obligation. 

In essence, therefore, the majority permitted Pan¬ 
handle's competitor to cut down Panhandle’s rights under 
certificates issued by the Commission pursuant to the 
Natural Gas Act. 

IV. 

The record reveals a consistent pattern of partiality 
and bias on the part of the majority in favor of Michigan- 
Wisconsin. Two of the majority Commissioners held 
private conferences with counsel and officials of Michigan- 
Wisconsin respecting “defects” in its proof and other 
matters in issue. The majority exerted strong pressure on 
Panhandle to accept a proposed contract tendered by 
Michigan Consolidated offering to divide the Detroit and 
Ann Arbor markets on a basis which would result in a 
substantial impairment of Panhandle’s rights in such 
markets under outstanding certificates issued by the Com¬ 
mission. The majority also favored Michigan-Wisconsin 
above all other applicants for certificates by issuing the 
certificate (a) in the absence of a showing and findings of 
ability to finance the project, and (b) in the absence of a 
satisfactory schedule of rates. 

Moreover, the majority, in undertaking to decide the case 
within a “deadline” imposed upon it by Micliigan- 
Wisconsin, refused to allow adequate time for the prepara¬ 
tion of briefs and oral argument, an appropriate trial ex¬ 
aminer’s report, proper consideration of the voluminous 
record, and the preparation of an appropriate order and 
opinion. They undertook to decide in only four days a case 
which thereafter required more than five months for the 
preparation of orders and opinions in an endeavor to ex¬ 
plain just what had been decided. 
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I 
i 

ARGUMENT 

I. ! 

It Was Error by the Majority of the Commission to Grants j 
a Certificate of Public Convenience and Necessity to 
Michigan-Wisconsin, a Proposed New Supplier to the j 
Detroit and Ann Arbor Markets, in the Absence of Es- j 
sential Findings and Substantial Proof that Panhandle, j 
the Existing Supplier, Was Not Able and Willing to 
Supply the Present and Future Requirements of Those 
Markets. I 

The majority of the Commission, in arriving at the con- j 
elusion that the proposed pipe line of Michigan-Wisconsin j 
is required by “public convenience and necessity,” de¬ 
parted from the well-settled legal principle applicable where I 
a new utility seeks to enter the established markets of an 
existing utility. Moreover, examination of the record re¬ 
veals that the majority’s conclusions on this branch of the 
case are supported neither by substantial evidence nor j 
by essential findings. 

A. The settled rule of law is that a certificate may not be 
granted to a new supplier where there is existing serv¬ 
ice, unless it is inadequate and unless the present sup¬ 
plier has been given an opportunity to furnish such 
additional service as may be required. | 

The necessity for substantial proof and findings with 
respect to inadequacy of existing service before a newcomer 
will be permitted to enter the markets supplied by an ex- | 
isting utility is so well established as to be considered 
implicit in the term “public convenience and necessity.” 20 1 
It is equally well settled that a certificate will not be 
granted unless the present supplier has been first given an 

2° See e.g. statement of general rule by Mr. Justice Douglas, dissenting (in j 
which Justices Black and Kutledge concurred) in Interstate Commerce Commix- \ 
sion v. Parker, 320 IT. S. GO, 74, Go S. Ct. 1490, 1497. The majority of the j 
Court expressed no disagreement with the general rule. Also see Mack ay Jiadio 

Telegraph Co. v. Federal Communications Commission , G8 U. S. App. D. C. j 
330, 338, 97 F. 2d 041. 


i 
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opportunity to furnish such additional service as may be 
required. 

See collection of cases and discussion of rule in 67 
American Law Reports, p. 957 (1930); 

Ford P. Hall, “Certificates of Public Convenience 
and Necessitv,” 28 Michigan Law Review, 107, 283- 
286; 

3 Pond, Public Utilities (4th ed., 1932) pp. 1440, 
loo4; 

37 American Jurisprudence § 12, p. 530; 

David E. Lilienthal and Irwin S. Rosenbaum, “Motor 
Carrier Regulation bv Certificates of Public Con- 
venience and Necessity,” 36 Yale Law Journal 163, 
167, 184-5 (1926). 

Decisions of state courts supporting this proposition are 
legion. 21 It is also to be noted that the Interstate Commerce 
Commission in its administration of the Motor Carrier Act 
is committed to the principle of giving priority to the ex¬ 
isting carrier where additional service is required. 22 

As the legislative history makes clear, Congress, in en¬ 
acting amendatory Section 7(c), abandoned the concept of 
unlimited competition in the natural gas pipe-line field as 
it had done in the case of railroads, in respect of which 
regulation involves the suppression of wasteful practices 
due to competition and the regulation of rates, among other 
measures. 23 It was the policy of the Act to protect existing 
natural-gas companies by preventing “uneconomic ex- 


21 Arizona Corporation Com mission v. Hopkins, 52 Arizona 174, 79 P. (2d) 
946; U’cst v. Williams, 106 Md. 277, 170 Atl. 517; Eldridgc v. Fort Worth, 
Transit Co., 136 S. W. (2d) 955 (Texas Civ. App.); Missouri Pacific R. Co. v. 
Williams, 201 Ark. 895, 148 S. W. (2d) 644; Seaboard Air Line R. Co. v. Wells, 
100 Fla. 1027, 130 So. 587; Vander Werf v. Board of Railroad Commissioners, 
237 N. W. 909 (N. D.) ; Tri-State Transit Co. v. Dixie Grcyhomid Lines, 19 
So. (2d) 441 (Miss.); Stark Electric Railroad Co. v. Public Utilities Com¬ 
mission of Ohio, 118 Ohio St. 405, 161 N. E. 208; Columbus D. M. Electric 
Co. V. Public Utilities Commission of Ohio, 116 Ohio St. 92, 155 X. E. 646; 
Egyptian Transportation System v. L. -V. Ry. Co., 321 Ill. 580, 152 X. E. 
510; Chicago West Towns Railways Co, v. Commerce Commission, 383 Ill. 
20, 48 N. E. (2d) 320. 

22 1 M. C. C. 329; 1 M. C. C. 713; 1 M. C. O. 717; 2 M. C. C. 263; 20 M. C. C. 
143; 20 M. C. C. 386. 

23 See Mackay Radio <f Telegraph, Co. v. Federal Communications Commission, 
68 U. S. App. I). C. 336, 338, 97 F. 2d 641; Federal Communications Commis¬ 
sion V. Sanders Bros., 309 U. S. 470, 474, 60 S. Ct. 593, 697; Texas ft Pacific 
Ry. v. Gulf Railway, 270 U- S. 266, 277, 46 S. Ct. 263, 266. 
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tensions” and “economic waste” in the construction of 
new interstate pipe lines. H. Kept. No. 1290, Committee on 
Interstate and Foreign Commerce, 77th Congress, 1st Ses¬ 
sion, pp. 2-3. Since Section 7(c), as amended, was pat¬ 
terned after the certificate provisions of the Motor Car¬ 
rier Act of 1935, 21 decisions of the Federal Courts arising 
under that Act cast light upon the meaning of the provisions 
of Section 7(c) and the significance of certificates issued 
thereunder. Moreover, it is clear that the term “public 
convenience and necessity” contained in the Act was in¬ 
tended by Congress to be accorded its usual meaning as 
interpreted by the courts.-' 7. C. C. v. Parker, 326 U. S. 
60, 65, 65 S. Ct. 1490, 1492-3. 

It is to be noted that the Supreme Court has held that 
the certificate provisions of the Motor Carrier Act should 
be liberally construed to preserve the position which car¬ 
riers have struggled to maintain in the national trans¬ 
portation system. United States v. Carolina Freight Car¬ 
riers Corp., 315 U. S. 475, 488,489, 62 S. Ct. 722, 729; United 
States v. Maher, 307 U. S. 148, 153, 154, 59 S. Ct. 768, 771; 
Also sec Crescent Express Lines, Inc. v. United States, 49 
F. Supp. 92, 94, 95 (affirmed, 320 U. S. 401); Noble v. United 
States, 45 F. Supp. 793, 799 (affirmed, 319 U. S. 88). 

In Inland Motor Freight v. United States, 60 F. Supp. 
520, the tliree-judge Court set aside an order of the I. C. C., 
issuing a certificate under the Motor Carrier Act, on the 
ground that it did not contain a finding that present service 
was inadequate or the existing carriers occupying the field 
could not furnish the service proposed by the new carrier. 

'-i Report No. 1290 of House Committee on Interstate and Foreign Commerce, 
77tli Congress, 1st Session, pp. 2-3; Hearings before said House Committee on 
II. R. 5249, p. S2. Sec Section 206(a) ot' the Motor Carrier Act, 49 U. S. C. 
§ 306(a). 

Senator Wheeler, in charge of the bill which became the Motor Carrier Act, 
referred during the debates in the Senate to the term “public, convenience and 
necessity,” stating: “ Hut those words have been adopted by almost every State 
in the Union where there is a law, they have been interpreted by the courts, and 
the committee felt that, while perhaps some other language might have been 
just as appropriate, nevertheless, that language having been construed by the 
courts, it would be unwise for the committee to write some other language in 
the law which would have to be passed upon by the courts.” Congressional 
Record, Vo!. 79, pt. 5, p. 5653 (74th Congress, 1st Session). 
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The Court pointed out (at p. 524) that, “The state courts 
universally have recognized the necessity for some such 
conclusion as a basis for public convenience and necessity 
under state statutes.’’ 

Subsection 7(g), added by amendment in 1942, is not in 
conflict with these principles. Subsection 7(g) provides: 

“Nothing contained in this section shall be construed 
as a limitation upon the power of the Commission to 
grant certificates of public convenience and necessity 
for service of an area already being served by another 
natural-gas company.” 

This subsection is purely a saving clause which was in¬ 
serted for the purpose of making clear that jurisdiction 
is reserved to the Commission mirier certain circumstances 
to issue certificates authorizing service for an area already 
being supplied by another natural-gas company. This is 
evident from the report of the House Committee on Inter¬ 
state and Foreign Commerce, which states (Report No. 
1290 on H. R. 5249, 77th Congress, 1st Session, page 4): 

“Subsection (g) is a saving clause inserted solely 
to make clear that the Commission will not be deprived 
of authority, in a proper case , to issue certificates for 
extensions to serve an area already being served by 
another natural-gas company.” 

Since it is plain from this language that Congress in¬ 
tended to confer authority on the Commission to issue cer¬ 
tificates for extensions into an area already being served 
only “in a proper case,” it is pertinent to inquire: what 
is a “proper case?” Several examples may be cited. 
Where the existing natural-gas company has failed and 
neglected to perform the service authorized by its cer¬ 
tificates, and, after being given an opportunity to do so, 
refuses to render necessary additional service, a certificate 
may be issued to another natural-gas company authorizing 
such service. Another example would be a case involving 
the acquisition by a natural-gas company of the existing 
facilities of another natural-gas company. Each of these 
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instances, of course, involves authorization of “service of 
an area already being served by another natural-gas 
company,” and it is apparent that Congress intended to 
save the Commission’s jurisdiction in cases of that charac¬ 
ter. But, obviously, subsection 7(g) was not intended to 
nullify the rights under outstanding certificates issued pur¬ 
suant to subsection 7(c). This conclusion seems inescapa¬ 
ble. Both subsections are integral parts of the amendatory 
Act of 1942. They are to be construed, if possible, so as to 
give meaning to each; to produce a harmonious result. 
Long established rules of statutory construction require 
that effect be given to the entire statute. Market Company 
v. Hoffman, 101 U. S. 112, 25 L. Ed. 782. 

The manner in which the majority misconceived their 
duties under established law is underscored by the fact 
that one of the primary reasons given for issuing the cer¬ 
tificate was the desire to create competition in the area 
served by Panhandle (Pet. 152). Apart from the fact that 
the majority’s action actually results in turning over Pan¬ 
handle’s market to an affiliate of the distributor in that 
market, thereby making it impossible for Panhandle to 
compete for the business, there is no basis in utility law 
for issuing a certificate for the purpose of creating com¬ 
petition. See Mackay Radio <£ Telegraph Co. v. Federal* 
Communications Commission, 68 U. S. App. D. C. 336, 338, 
97 F. 2d 641, 643. 

The extent to which the majority departed from the 
settled legal principle was aptly epitomized by dissenting 
Commissioner Olds as follows: 

“ • * # I am convinced that good service in the public 
interest requires assurance to an existing supplier 
that, so long as it is able and willing to provide ade¬ 
quate service at reasonable rates, its markets shall not 
be turned over, in whole or in part, to another. I think 
that is good utility law and administration because it 
produces sound results, i.e., places the maximum, un¬ 
divided responsibility on the established company. 

‘ ‘ Furthermore, I think that was the intention of Con¬ 
gress, when it amended Section 7 of the Natural Gas 
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Act, providing, among other things for the automatic 
granting of so-called ‘grandfather’ certificates to ex¬ 
isting companies for their operations as of February 
7, 1942. I am sure it wanted to protect such companies 
in their markets so long as they lived up to their ob¬ 
ligations. And I feel certain that Congress could 
hardly have expected that this assurance would be so 
soon impaired in the case of a company doing a reason¬ 
ably satisfactory job. 

“In the instant case the record contains no substantial 
showing of failure or unwillingness on the part of Pan¬ 
handle Eastern to carry this responsibility. Therefore, 
on the record, Panhandle Eastern is entitled to supply 
gas to the Michigan Consolidated Gas Company’s 
Detroit and Ann Arbor markets to the extent requiring 
the full use of the capacity of facilities for which this 
Commission has issued certificates and, in addition, 
to the first opportunity to supply the expanding needs 
of these markets.” (Pet. 159). 

Commissioner Draper concurred in this view, and 
added: 

‘ ‘ * * * It is my firm conviction that where the situa¬ 
tion is as it is in the present proceeding, in the absence 
of a clear showing by a prospective competitor (the 
applicant, Michigan-Wisconsin Pipe Line Company) 
that it is in a position to render more adequate and 
satisfactory service than that being rendered by the 
existing supplier of the area involved, at just and 
reasonable rates, then the application must be denied 
inasmuch as the public interest would in no way be 
benefited by authorization of a second pipe line, either 
by better service or by lower rates. * * * .” (Pet. 174). 

B. There was no substantial evidence or essential findings 
establishing an inability or unwillingness on the part 
of Panhandle to render the additional service, and no 
opportunity was afforded by the majority to Panhandle 
to do so. 

At the outset, it is observed that the orders and opinions 
do not disclose the basis for the majority’s conclusion that 
Panhandle has not demonstrated its ability to serve ade¬ 
quately the expanding requirements of its markets (Pet. 
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86, par. (3)). Obviously, the majority was not referring to 
Panhandle’s ability to deliver the contractual volumes of 
125 million cubic feet per day to Detroit and 2 million cubic 
feet per day to Ann Arbor, since they specifically found 
that Panhandle had met its contractual obligations (Pet. 
86). Nor can it be said that such conclusion relates to any 
financial inability on Panhandle’s part to render the ser¬ 
vice and install the necessary additional facilities to cover 
the future demands of the market. The majority did not 
so find, nor could thev have done so in view of the financial 
statements in evidence showing Panhandle assets of $128,- 
500,000 and capital stock and surplus of $51,400,000, as com¬ 
pared with Michigan-Wisconsin’s assets of $251,000 and 
capital stock of $5,000 (Exhs. 320, 321, 436, Tr. 21037, 
21807).-° Nor could any alleged inability be said to relate 
to Panhandle’s gas reserves, wdiich are the largest of the 
natural-gas pipe line companies deriving their gas supplies 
from the Panhandle and Hugoton fields. 27 In any event, 
the Commission made no finding of inadequacy of Pan¬ 
handle’s gas reserves. 

The only inability specifically referred to by the majority 
was Panhandle’s inability to obtain steel pipe during the 
war and the post-wmr period (Pet. 146). But even the ma¬ 
jority recognized that the impact of the steel shortage was 
not peculiar to Panhandle but was severely felt through¬ 
out the entire natural-gas industry (Pet. 146), making it 
impossible even for the majority to predict the date when 
the proposed project of Micliigan-Wisconsin could be con¬ 
structed and in operation (Pet. 123-4). 28 Ironically enough, 

As of September 30, 1946, Panhandle had on hand cash or cash equivalent 
of $13,3S7,000, and it presented in evidence a firm commitment from banks 
assuring an additional $20,000,000 to finance its immediate construction pro¬ 
gram (Tr. 13205; Exhs. 320 and 465, Tr. 21037, 2190S). Also see Commission’s 
comments concerning Panhandle’s strong financial condition which has enabled 
it to raise considerable capital at low cost, 3 F. P. C. 273, 286. Affirmed 324 
U. S. 635, 649, 650, 65 S. Ct. S21, S2S. 

2 * The uncontradictcd evidence shows that at the time of the hearing, Pan¬ 
handle controlled 700,000 proven acres in the Panhandle and ffugoton fields and 
some 300,000 acres on the outskirts of the assumed limits of those fields; and 
that the recoverable reserves totaled in excess of 5 trillion cubic feet (Tr. 15210- 
15217, 5505-5523; Exh. 274, Tr. 20882). 

28 Also see comment by Commissioner Olds at Pet. 160-1. 
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however, this did not deter the majority from finding that 
Michigan-AATsconsin was able to do the acts and to perform 
the service proposed (Pet. 87). A Ye are, therefore, at a 
loss to understand what the majority meant by their con¬ 
clusion respecting Panhandle’s so-called inability or how 
they arrived at such conclusion (Pet. 86). 

It is important to note in this connection that the ma¬ 
jority did not find that Michigan-A\ 7 isconsin would be able 
to provide additional gas for the Detroit and Ann Arbor 
markets any sooner than Panhandle (see comment by Com¬ 
missioner Olds at Pet. 202-3). 

Examination of the orders and opinions reveals that the 
majority did not enter any essential or basic findings of 
past or existing inadequacy in the service of Panhandle for 
the Detroit and Ann Arbor districts. Nor would the rec¬ 
ord sustain such findings. As stated by the majority, Pan¬ 
handle has met its contractual obligations (Pet. 86). The 
volume available to Detroit under present contract is 125 
million cubic feet per day, which amounts to 45 billion 
cubic feet per year (Pot. 197). It has been shown earlier 
in this brief that over the period 1937-1945 Michigan Con¬ 
solidated had taken from Panhandle only 59 per cent of 
the annual volumes available under such contract (supra, 
pp. 8-9). Michigan-Wisconsin’s Witness AA’eigele estimated 
the total requirement 20 of the Detroit district to be 3S 
billion cubic feet in 1946 and 45 billion cubic feet in 1947 
(Exh. 224, page 14, line 19, Tr. 20241). It is thus seen that 
the volumes available for Detroit under the existing con¬ 
tract (45 billion cubic feet) would meet such estimated re¬ 
quirements. 

Indeed, \\ r itness Fink, President of Michigan Consoli¬ 
dated, (testifying on October 31, 1946), conceded that the 
contractual volume of 125 million cubic feet per day, taken 
from Panhandle on a 100 per cent load factor basis, would 
satisfy the needs of Detroit and Ann Arbor, as estimated 
by \\ r itness A\ r eigele, for “about three years” (Tr. 14317-8). 


29 It is noted that such estimate includes interruptible sales to industries. 


31 


Such a program would, of course, involve the use of the 
Austin field of Michigan Consolidated for the storage of 
surplus gas furnished by Panhandle during the summer 
months (on days when the demand of consumers is less 
than 12.3 million cubic feet) and the return thereof to 
Detroit during winter periods of peak demands (on days 
when consumer’s demands exceed 123 million cubic feet) 
in the manner proposed in connection with the Michigan- 
'Wisoonsin project. Panhandle has frequently suggested 
such a storage program (Tr. 13282, 14870-3, 15189, 15229, 
15259-60, 15377), 10 but Michigan Consolidated refused to 
request the necessary authorizations to accomplish such 
purpose until after the hearings in this proceeding were 
completed. 31 

The conclusion is, therefore, inescapable that any in¬ 
ability on the part of Michigan Consolidated to meet the 
peak-day requirements of the Detroit and Ann Arbor 
markets can not be attributed to a lack of sufficient gas 
available under the Panhandle contract, but rather to 
Michigan Consolidated’s refusal to develop and utilize its 
storage fields (as now proposed in connection with the 
project of Michigan-Wisconsin) so as to enable it to take 
the full contractual volumes each day from Panhandle. 

The majority found that the firm requirement 3 - of the 
Detroit district in the year 1951 will be 43 billion cubic feet 
(Pet. 124). This also is less than the annual volume of 
45 billion cubic feet available to Michigan Consolidated for 

no By letter of September 7, 294i>, to the Corporation Counsel of Detroit (a 
copy of which was sent to Michigan Consolidated) Panhandle stated: “* * * if 
Michigan Consolidated Gas Company did not desire, or was unable, to finance a 
line to the Austin field, we would construct and operate such a line provided we 
were permitted to earn a fair return on the investment.’’ (Exh. 258, Tr. 
20803). 

3i The War Production Board advised Michigan Consolidated as early as 
April, 1945, that it would grant priorities for the materials required to construct 
a line from Detroit to the Austin storage field (Tr. 14S70-3). However, Michi- i 
gan Consolidated refused to construct such line except on the condition that I 
WPB also approve the construction of a line from the Hugoton field to Detroit j 
and Toledo as then proposed (Tr. 1487G). This the WPB refused to do (Exhs. 

523 and 524, Tr. 22239. 22243). 

•is The term “firm” requirement includes all residential, commercial and non- j 
interruptible industrial demands; it docs not include interruptible sales to | 
industries. j 
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Detroit under the existing contract with Panhandle. More¬ 
over, in addition to such estimated firm gas requirement 
of 43 billion cubic feet in 1951, the majority found that 
“there will be a market” for 27 billion cubic feet of inter¬ 
ruptible (industrial) gas in that year, making a total of 70 
billion cubic feet (Pet. 124). The majority also referred 
to the testimony of Witness Fink, President of Michigan 
Consolidated, to the effect that in 1952 there would be a 
market for an additional 17 billion cubic feet of industrial 
gas, making a total requirement of 87 billion cubic feet in 
that year (Pet. 124. Also see supra, pp. 6-7) . 

With respect to these estimates of industrial gas sales, 
Commissioner Olds pointed out that the initial estimates 
submitted by Michigan Consolidated showed that the inter¬ 
ruptible industrial load in Detroit was only 2*/y billion cubic 
feet in 1945, 9 billion cubic feet in 1946 and 11 billion cubic 
feet in 1947; the estimate “jumped abruptly” to 27 billion 
cubic feet per year in 1948 to 1951, inclusive, and then 
dropped to zero in 1952 (Pet. 169; Exh. 224, p. 14, line 16; 
Tr. 20241). He further pointed out that in October, 1946, in 
the closing days of the hearing, in order to justify the new 
line after allotting 32 billion cubic feet per year to Pan¬ 
handle, the estimate of such industrial sales was “jumped” 
(by Mr. Fink) to 45 billion cubic feet for 1952 (Pet. 169- 
170; Tr. 14288-14291 ). 32a Commissioner Olds then observed 
that the industrial load, thus inflated, would comprise more 
than 60 per cent of the total estimated Detroit demand for 
1952, and stated (Pet. 170): 

“ * # # I do not believe it in the public interest to 
authorize a new line, into the established market of 
an existing company, when the evidence shows clearly 
that its justification rests not on orderly growth of the 
general market but on intensive efforts to expand in¬ 
dustrial use through conversion of large industrial 
plants, including boiler installations, to natural gas. 

“To the extent that this is true, it means that the 
• Commission is here authorizing new pipe line capacity 

32a Commissioner Olds rounded out the estimate shown in the record of 43% 
billion cubic feet to 45 billion cubic feet (Tr. 14288-14291). 
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to provide gas primarily for expansion of industrial 
use 1,200 miles from the source of supply, rather than 
for expansion of general service with expansion of in¬ 
dustrial use only incidental thereto. I am convinced 
that if such a step is to be considered sufficient time 
should be taken for a full exploration of its conse¬ 
quences. ’ ’ 

But even as to these estimated future increases in sales, 
which consist principally of future increases in industrial 
sales, there was no substantial evidence showing an un¬ 
willingness or inability on the part of Panhandle to meet 
them. In fact, the majority affirmatively found a ivilling- 
ness on the part of Panhandle to meet such enlarged re¬ 
quirements (Pet. S6). Under the decisions of the Supreme 
Court and this Court, the Commission is bound by these 
findings and the principles of the case on which its orders 
are based. 33 j 

In any event, it was the Commission’s clear duty to afford 
Panhandle an opportunity to install the necessary facili¬ 
ties to meet these estimated increased future requirements j 
(which Panhandle offered to do) before issuing the cer¬ 
tificate to Michigan-Wisconsin. Instead, the majority, 
ignoring established principles, granted the certificate au¬ 
thorizing Michigan-Wisconsin not only to supply all of the 
future enlarged requirements of Panhandle’s established 
markets in the Detroit and Ann Arbor districts but also a I 
large part of the existing load which Panhandle is author- j 
ized, and has installed capacity, to supply. 

We submit that the action of the majority in this regard 
was arbitrary, capricious and unwarranted in law. 

33 Securities and Exchange Commission v. Chenery Cory., 318 IT. S. 80, 93-95; j 
Connecticut Light and Power Co. v. Federal Power Commission, 324 U. S. 515, 

532; Mississippi Fiver Fuel Cc.rp. v. Federal Power Commission, — XL S. App. j 
D. C. —, 103 F. 2d 433, 449. 


i 

i 

I 

I 

j 
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C. The majority’s conclusion, that Panhandle has not ap¬ 
plied for sufficient facilities to serve adequately the 
needs of its markets, is not supported by substantial 
evidence. 

The majority further concluded that Panhandle had not 
applied for sufficient additional facilities (Pet. 86). Quite 
apart from the fact that this conclusion is not supported by 
substantial evidence, as hereinafter discussed, it seems 
clear that in the circumstances the asserted failure of Pan¬ 
handle to apply for additional facilities for the Detroit and 
Ann Arbor districts could not be made a valid basis for 
authorizing Michigan-Wisconsin to supply that market. 
The evidence shows that the holding-company system, of 
which Michigan Consolidated is a member, had decided to 
embark upon a pipeline venture of its own as early as 1942 
(Tr. 143S0,13269, 14368-9); that the subsequent requests to 
Panhandle for more gas (made during the war when Pan¬ 
handle was unable to install additional capacity or deliver 
additional volumes unless ordered to do so by the War 
Production Board) were insincere and designed solely for 
the purpose of making a record in support of the new pipe¬ 
line (Tr. 13283, 13287-8); and that in October, 1945, Michi¬ 
gan Consolidated announced that its plan for the new pipe 
line had “closed the door” to further negotiations with 
Panhandle for additional gas (Tr. 13304). 34 

As the majority itself found, Panhandle has been willing 
to supply additional gas for the Detroit and Ann Arbor 
districts (Pet. 86). Concerning this there can be no doubt 
(Tr. 15189,13293-4; Exh. 517, Tr. 22221, Exh. 258, Tr. 20803; 
Exh. 496, Tr. 22061; Tr. 15197). However, the attitude of 
the distributor, Michigan Consolidated, bent upon con¬ 
structing a line of its own, was flatly negative (See e.g. Tr. 


3* The history of the negotiations up to thnt time were described by Pan¬ 
handle’s president Buddrus at pages 15186-15197 of the transcript. Concerning 
a conference held as late as June 22, 1945, Mr. Fink, the president of Michigan 
Consolidated, testified that there was no refusal by Panhandle to negotiate for 
additional gas (Tr. 13303). 
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13304, 15194-7; Exh. 497, Tr. 22063). 35 In the circum¬ 
stances, it was hardly incumbent on Panhandle to apply for 
facilities to supply additional gas which the distributor did 
not want, particularly in the face of the impending new 
line. (See comment by Commissioner Olds at Pet. 161-2). j 

i 

l 

1. Panhandle has been willing io supply additional gas. 

I 

The record shows that during the war Panhandle made 
studies and plans for the installation of a third parallel 
main line to be fully powered to increase the rated capacity 
of its system from 383 million cubic feet per day to 724 
million cubic feet per day, to be taken in four steps by the 
construction of facilities designated as “Group A, B, C, 
and D” facilities (Tr. 5759-5766). 

Notwithstanding the adamant attitude of Michigan Con¬ 
solidated, following the lifting of war emergency controls 
Panhandle made application on March 21, 1946, for a cer¬ 
tificate authorizing the installation of portions of the third 
parallel main line and compressor facilities (designated 
“Group A” and “Group B” facilities) to increase the de¬ 
livery cajiacity of the system by 90 million cubic feet per 
day, an increase of 23 per cent, at an estimated construction 
cost of over $30,000,000 (Tr. 15201; Exhs. 299-319, inch, 

Tr. 2100S-21036; 5762-3). 36 The “Group A” facilities were 
authorized by order of June 4, 1946 (Pet. 189; Tr. 25654), 
and are now completed. The “Group B” facilities have 
also been authorized, by order of November 30, 1946 (Pet. 

189, Tr. 25659), and are now in process of construction. 

On March 5,1947, Panhandle filed application for author- ! 
ity to construct the “Group C” facilities, to be installed at 
a cost of $23,000,000, which will increase the capacity by 
some 106 million cubic feet per day (Pet. 208, f. n. 4; Exh. 

i 

— 

33 It is to be noted that, notwithstanding Michigan Consolidated’s contention ! 
that it wanted more gas from Panhandle, it did not file an application under 
Section 7(a) for a directive to require deliveries of additional gas (Tr. 5312, 
5417). 

3« Such application was filed about 4 months prior to the filing on July 22, 

1946, of Michigan-Wisconsin’s second amended application in this proceeding ! 
which presented the project upon which it relics (Tr. 24885). Both proceedings j 
were consolidated for purposes of hearing (Tr. 24874). 


i 

! 

i 
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300, p. 6, Tr. 21014; Tr. 5763). The testimony of officials of 
Panhandle made it clear that application for the “D” fa¬ 
cilities, which will complete the third parallel line and add 
another 145 million cubic feet of capacity, will be made as 
and when needed for the service of customers (Tr. 15203-5, 
10205-6, 10440; Exh. 300, pp. 8-9, Tr. 21016-17. See supra 

pp. 10-11.) 

By letter of August 15, 1946, Panhandle tendered to 
Michigan Consolidated its pro-rata share of the additional 
90 million cubic feet to be made available by the “A" and 
“B” facilities, namely, 27 y 3 million cubic feet per day, and 
offered to amend the existing contract so as to include 
such increased deliveries and to extend the term an addi¬ 
tional 10 to 15 years, the same to contemplate the develop¬ 
ment by Michigan Consolidated of its Austin storage field 
(Exh. 496, Tr. 22061). 37 Michigan Consolidated refused to 
accept this offer, stating that it intended to rely upon the 
Michigan-Wisconsin project ‘‘to meet all our requirements.’’ 
(Exh. 497, Tr. 22061-2; also see response of Panhandle, 
Exh. 498, Tr. 22065). 

In arriving at their conclusion that Panhandle had not 
applied for sufficient facilities the majority refused to take 
into consideration the “C” facilities (Pet. 187-8), which 
Panhandle applied for on March 5, 1947, before the ma¬ 
jority issued their supplemental Opinion No. 147-A and ac¬ 
companying order (Pet. 208, f. n. 4). 38 On application for 
rehearing, Panhandle called this matter to the Commission’s 
attention (Tr. 25498, 25550-4), but the majority refused to 
give Panhandle a hearing with respect to the “C” facilities 
before making final their certificate order. Moreover, the 
majority accorded no weight to Panhandle’s plans to apply 
for and install the “D” facilities (Pet. 187-8). 

37 As Commissioner Olds observed (Pet. 165-6), the enhanced delivery to 
Michigan Consolidated under this proposal, 154 million cubic feet per day, bears 
the same ratio to Panhandle’s total under the present contract. 

38 The majority clearly erred in finding in their Supplemental Opinion No. 
147-A that Panhandle had not applied for the “C” facilities (Pet. 189). As 
pointed out by Commissioner Olds, such application was filed on March 5, 1947 
(Pet. 208, f. n. 4), one week before the issuance of said Opinion No. 147-A. 
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2. The record proves that Panhandle's program is adequale. 

Using figures prepared by the Commission’s Gas Certifi¬ 
cates Division, Commissioner Olds demonstrated in bis 
dissenting opinions that the majority erred in concluding 
that Panhandle bad not applied for sufficient facilities 
(Pet. 165-168, 204-209, 221-225). Every fact and figure 
in sucb dissenting opinions was annotated to tbe record by 
Commissioner Olds with the aid of the Commission’s staff 
(Pet. 204-5, 221-225). 

The conclusions reached by Commissioner Olds may be 
brieflv summarized as follows: 

(a) The present contractual volumes of 127 million cubic 
feet per day, taken by Michigan Consolidated every day 
during the year, under a storage program, would provide 
an annual total of 46 billion cubic feet (365 x 127,000 Mcf), 
which is more than enough to satisfy Michigan Consoli¬ 
dated’s own estimate of tbe firm gas requirements of tbe 
Detroit and Ann Arbor markets through 1952, in which year 
such requirements will reach 45 billion cubic feet (Pet. 
166). 39 

(b) The delivery of the 154 million cubic feet per day 
offered to Michigan Consolidated by Panhandle, to be avail¬ 
able upon the completion of the “A” and “B” facilities, 
would provide an annual total of 56 billion cubic feet (365 x 
154,500 Mcf), which would take care of all of the estimated 
firm requirements of Michigan Consolidated, even includ¬ 
ing its districts in western Michigan, through 1951, in 
which year such requirements were estimated to be 54 bil¬ 
lion cubic feet (Pet. 167; 224, item 23). It is to be noted 
that the president of Michigan Consolidated concurred in 
this conclusion (Tr. 13357-13363). 


30 Detroit (Exh. 224, p. 14, line 19, Tr. 20241). 43,882,000 Mcf 

Ann Arbor (Exh. 224, p. 48, line 17, Tr. 20277). 936,300 Mcf 

Total. 44,818,300 Mcf 


(45 billion cubic feet) 
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(c) Panhandle may be reasonably expected to deliver to 
Michigan Consolidated the same pro-rata share (approxi¬ 
mately 33 per cent) of its total capacity in the future as 
in the past. In fact, its offers with respect to the “A” and 
“B” facilities contemplate precisely such arrangement. 
Hence, upon the completion of the “C” and “D” facilities, 
Michigan Consolidated would receive 239 million cubic feet 
per day (33 per cent of the total daily capacity of 725 mil¬ 
lion cubic feet), or S7 billion cubic feet per year. This will 
be sufficient to take care of the entire 1952 firm require¬ 
ments of Michigan Consolidated (including cities in west¬ 
ern Michigan) of 57 billion cubic feet 40 and leave 30 billion 
cubic feet of gas for additional industrial sales (Pet. 167; 
224, items 23-26). 

Earlier in this brief (at pp. 10-12) it was shown that upon 
the installation of the “D” facilities there will be available 
for the Detroit and Ann Arbor markets sufficient gas from 
Panhandle to meet the maximum requirement of 87 billion 
cubic feet estimated for the year 1952. It was also there 
demonstrated that such facilities will provide twice as much 
gas for Panhandle’s other markets as was delivered in 1945. 

Confronted with these facts and figures, the majority 
resorted to questionable tactics in a desperate effort to 
discredit them. They stated in their supplemental opinion 
that during the winter season of 1946-1947, “ Panhandle was 
unable to meet its entire firm demands” (Pet. 186). Of 
course, this statement was dehors the record, since the 
hearings were completed before that winter, except for a 
short reopening in January in which no such evidence was 
received. In any event, as shown above, any present in¬ 
ability of Panhandle to meet fully all demands of its cus¬ 
tomers on certain winter peak days, as in the case of prac¬ 
tically every other natural-gas company in the country, is 
due to circumstances beyond its control, namely the in¬ 
ability to expand capacity sufficiently under war emergency 
controls and the steel shortage. (See Pet. 123, 146, 160-1.) 

The majority then found “absolutely no basis in the 
record” for assuming that Panhandle plans to provide 

Pet. 224, item No. 23. The 57 billion cubic feet includes 11 billion cubic 
feet of firm industrial sales (Pet. 223, item 22). 
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Michigan-Wisconsin with 239 million cubic feet (239,000 
Mcf) per day upon the completion of the “C” and “D” | 

facilities (Pet. 187-8). They surmised that, instead, such j 
additional gas appeared to have been ear-marked for two 
other customers, viz. Union Gas Company of Canada and 
Michigan Gas Storage Company (Pet. 188). The majority 
must have been aware that these conclusions were footless. 

In the first place, the Commission has asserted authority 
under the Natural Gas Act to allocate the gas of natural- 
gas companies among their customers so as to avoid unjust 
discrimination. Ke Panhandle Eastern Pipe Line Com¬ 
pany, Docket Nos. G-200 and G-207, Opinion No. 161 dated 
November 25, 1947, at mimeo. pp. 13-15. Hence, under its 
own definition of powers, the Commission can compel equit¬ 
able distribution of capacity among the customers served ; 
by Panhandle. Moreover, the Commission’s order author- ! 
izing Panhandle to export gas to Union Gas Company of ; 
Canada specifically provides that deliveries shall be cur- j 
tailed or interrupted to the extent required for protection 
of deliveries to Panhandle’s customers in the United States, 

5 F. P. C. 472, 475, par. (E). In entering these findings, \ 
the majority also ignored the uncontradicted evidence of I 
Panhandle’s vice-president to the effect that the increases ! 
in capacity to he made available by the “C” and “D” fa¬ 
cilities would result in a comparable increase of the service 
to Detroit (Tr. 5772), as well as the testimony of Panhan- ! 
die’s president, that application for additional facilities j 
will be made as needed for the service of customers (Tr. I 
15205). j 

The majority’s abortive attempt to demonstrate Pan- j 
handle’s inability to meet the demands of all .customers J 
served by it, after the installation of the “A” and “B” | 
facilities, by a tabulation in their supplemental order of 
December 30, 1946 (Pet. 102), simply serves further to dis- i 
play the majority’s confusion on this subject. The tabula- , 
tion was erroneously described as an illustration of the j 
“firm sales requirements on the Panhandle Eastern system i 
on a zero-degree day. ’ ’ On application for rehearing, Pan- j 
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handle called attention to the fact that the peak-day “sales 
requirements ” there shown for the winters of 1947-4S and 
1948-49 were not firm requirements but actually included 
some 60,467 Mcf. of interruptible industrial load, which 
would bring the peak-day firm sales requirements down 
from 511,540 Mcf. to 451,073 Mcf. in 1947-48 and from 
530,914 Mcf. to 470,447 Mcf. in 1948-49 (Tr. 25299, 25304- 
5). 41 The majority was compelled to admit its error, and 
accordingly corrected its order by deleting the word “firm” 
from the descriptive title of the tabulation (Pet. 227, par. 
5). However, the majority failed to admit, as candor and 
frankness required, that the tabulation thus corrected dem¬ 
onstrated completely Panhandle’s ability to meet the firm 
requirements of its customers on a zero peak-day, assuming 
the installation of the “A” and “B” facilities, as shown by 
the corrected tabulation: 

Statement of Estimated Firm Peak Day Deliveries Total 
Main Line Sales Mcf. on Zero-degree Day. 


Firm Sales Sales 

acquirements Supplied 

Year (Mcf) (Mcf) 

1947- 48 451,073 473,275 

1948- 49 470,447 476,494 


Moreover, the “sales supplied,” i.e. capacity figures 
shown above, which were used by the majority, are grossly 
understated, since they represent merely the theoretical 
capacity, which is substantially less than actual capacity 
of Panhandle’s system (Tr. 10496, 10552, 10557). This was 
pointed out by Commissioner Olds in his second dissenting 
opinion (Pet. 206). In said opinion Commissioner Olds 
demonstrates conclusively that with the Group “A” and 
“B” facilities, Panhandle can meet all of the 1948 commit¬ 
ments of its customers, supply 56 billion cubic feet (56,400,- 

41 Panhandle's vice-president Morton testified that the curtailments of 54,420 
Mcf shown in Exhibit 2S9 (from which the tabulation was derived) represented 
90 percent of the “curtailable load," i.e. interruptible industrial load (Tr. 
5672-3). Therefore, the “sales requirements" shown in the table included 
60,467 Mcf of interruptible industrial (not firm) load. 









41 


000 Mcf.) per j^ear to Michigan Consolidated, and have 9 
billion cubic feet (9,896,000 Mcf.) to spare (Pet. 206-7, 221). 
Since these figures were prepared by the Commission’s own 
staff (Pet. 205) and are completely annotated to the rec¬ 
ord in the dissenting opinion, we make reference thereto 
to avoid needless repetition in this brief (Pet. 206-7, 221). 42 
It is to be noted that Commissioner Olds’ computation 
does not reflect the “C” and “D” facilities, which when 
constructed will add 251 million cubic feet (251,000 Mcf.) 
of daily capacity, of which approximately 33 per cent, or 
S3 million cubic feet (83,000 Mcf.), will be available to 
Michigan Consolidated, as stated above. 

We submit, therefore, that the majority’s conclusion, that 
Panhandle had not applied for sufficient facilities nor dem¬ 
onstrated its ability to serve adequately the needs of its 
markets, is neither supported by substantial evidence nor 
essential findings. 


n. 

It Was Error by the Majority of the Commission to Grant 
a Certificate of Public Convenience and Necessity to 
Michigan-Wisconsin in the Absence of Substantial Evi¬ 
dence or Essential Findings to Support the Conclusion 
That Michigan-Wisconsin Was Able Properly to Per¬ 
form the Service Proposed Within the Meaning of Sec¬ 
tion 7 of the Natural Gas Act. 

In their initial order of November 30, 1946, the majority 
concluded, in the language of Section 7(e), that Michigan- 
Wisconsin “is able * * * properly to do the acts and to 
perform the service proposed * * • (Pet. 87). That such 
an ultimate conclusion, without basic findings to support 
it, is not enough has been settled in United States v. Pierce 
Auto Freight Lines, 327 U. S. 515, 532-533, 66 S. Ct. 687, 

42 For convenience, we point out that the following list of exhibits referred 
to by Commissioner Olds in said discussion may be found at the following pages 
of the transcript: 

Exhibit No. Transcript Page 

29S 21005 

303 21018 
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69G. We submit that the majority’s conclusion in this re¬ 
gard is not supported by essential findings or substantial 
evidence; that the very conditions attached to the certificate 
by that order establish the inability of Michigan-Wisconsin 
properly to do the acts and perform the service; and that 
the majority exceeded its authority in attaching conditions 
which permit a future showing of ability as a substitute for 
the statutory requirement of a finding of present ability. 
Moreover, the Commission’s action in this respect was a 
complete departure from the procedure which it has con¬ 
sistently followed in other cases. 

At the threshold it is to be noted that Section 7(e) re¬ 
quires a showing that applicant “is able and willing prop¬ 
erly to do the acts and to perform the service proposed.” 
This clear and unambiguous language makes it plain that 
there must be a showing and findings of present ability. 
Obviously, this statutory requirement cannot be circum¬ 
vented by the device of attaching conditions to the cer¬ 
tificate which permit an applicant to make a showing of 
ability in the future.. This is crystal clear from the legis¬ 
lative history of the Act, which shows that it was the inten¬ 
tion of Congress that regulation was to begin with the 
construction of the line, not with operation after construc¬ 
tion." 3 The conditions attached to the certificate by the 
majority, it will be noted, permit Michigan-Wisconsin to 
proceed with construction pending the future showing as 
to ability (Pet. S9-92), in violation of such Congressional 
intent."" 

43 H. Rept. No. 1290, House Committee on Interstate and Foreign Commerce, 
77th Congress, 1st Session, pp. 2-3. Also sec letter of the Commission, dated 
August 2, 1941, to said Committee recommending the passage of the amenda¬ 
tory Act, wherein it is stated: “Regulation should begin with the construction 
of the line, not with operation after construction." Hearings on H. R. 5249, 
before Committee on Interstate and Foreign Commerce, 77th Congress, 1st Ses¬ 
sion, p. 82- 

44 It is to be noted that the conditions are attached to the use of the facilities 
for the transportation and sale of natural gas—not to the construction thereof 
(Pet. 89-92). 
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A. There is no finding or showing of financial ability. 

The majority did not find that Michigan-Wisconsin was 
or would be able to finance the project (See Pet. 138-140). 
That a finding of ability to finance is a necessary prerequi¬ 
site to the issuance of a certificate is clear from the legis¬ 
lative history, 45 and the Commission’s rules 40 and de- j 
cisions. 47 Indeed, during the hearing, the Commission’s 
Assistant General Counsel called attention to the Commis¬ 
sion’s uniform requirement that there must be submitted 
in evidence a ‘ 1 definite and firm commitment for financing,” j 
and warned both Panhandle and Michigan-Wisconsin that j 
without such evidence the Commission “could not make the 
required statutory findings in issuing a certificate of pub- j 
lie convenience and necessity” (Tr. 5808-9). j 

Panhandle complied with such requirement by submit¬ 
ting in evidence with respect to the pending applications for j 
its proposed “A” and “B” facilities a firm commitment ! 
from banks assuring $20,000,000 to finance the construction 
program, and a financial statement showing cash or cash j 
equivalent on hand of $13,387,000 (Tr. 15205; Exhs. 320 
and 465, Tr. 21037, 21908). Michigan-Wisconsin submitted 
no financing commitment. Its financial statement showed 
cash on hand of only $11,681, an indebtedness of $245,922 
to its holding companies, and total outstanding stock of | 
$315,000 (Exh. 436, Tr. 21807; Pet. 140). In addition, it pre- j 
sented two witnesses who expressed the view that, assuming 
the continuance of then existing economic conditions, the ! 
proposed securities could be floated. However, they would 
not commit their banking firms to the purchase of such secu¬ 
rities and admitted that any prognostication of Michigan- 

45 H. Rept. Xo. 1290, Committee on Interstate and Foreign Commerce, 77th 
Congress, 1st Session, pp. 2-3; Hearings on H. R. 5249, Committee on Interstate 
and Foreign Commerce, 77th Congress, 1st Session, pp. 5-6, 81-2. 

46 General Rules, Including Rules of Practice and Procedure, § 157.5 (g) (2), 

§ 157.6, Exh. G-2, 12 F. R. 8601, 8602. 

4? In all prior “non-grandfather” certificate cases decided by the Commis¬ 
sion, applicants were required to submit a firm commitment for financing before 
a certificate was granted; 2 F. P. C., 3 F. P. C., 4 F. P. C. and 5 F. P. C. See 
e.g. Kansas Pipe Line <fc Gas Co., et-al., 2 F. P. C. 29, 52-53, 58; Tennessee Gas J 
and Transmisison Company, 3 F. P. C. 442, 446. 

i 

I 


i 
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Wisconsin’s ability to finance the project two years from 
the date of their testimony (V/j years of which have now 
elapsed) would be a “mere guess” (Tr. 7257-7266, 7311- 
7320, 13496-7). Moreover, their testimony was predicated 
on the assumption that Michigan - Wisconsin’s markets 
would be securely protected by the Commission against the 
inroads of competition by other natural-gas companies (Tr. 
13477, 13506), an assumption which the majority has by 
their action in this proceeding rendered invalid. 4 * As Com¬ 
missioner Draper pointed out in his separate dissenting 
opinion, there is no proof in the record of assurance of 
availability of adequate financial resources with which to 
construct the project, and in the absence of such proof, 
the application should have been denied (Pet. 177). 40 

As a substitute for the required finding of financial 
ability, which could not have been made on the basis of 
the record, the majority conditioned the certificate upon 
the approval of the proposed plan of financings by the 
Securities and Exchange Commission (Pet. 89, par. 
(B) (iii)). In an effort to explain their conduct in thus favor¬ 
ing Michigan-Wisconsin over all other applicants who had 
appeared before them, the majority stated that Rule U-50 of 
the S. E. C., requiring competitive bidding on the issuance 
of securities by subsidiaries of holding companies, would 
prevent any banking or underwriting syndicate from making 
a firm advance commitment (Pet. 139-140). 

As to this there are two complete answers: 

1. As pointed out above, the majority made no finding 
of ability on the part of Michigan-Wisconsin to finance the 
project. Moreover, they entered no findings respecting 

It is of interest to note, one of such witnesses testified that the absence of 
competition is a reason why the securities of natural-gas companies are looked 
upon with favor by investors (Tr. 13478). 

40 As pointed out earlier in this brief (supra p. 7), the witnesses for Michi¬ 
gan-Wisconsin also assumed that the ultimate project, having a sales capacity 
of 303 million cubic feet daily, would bo constructed and that, commencing in 
1952, the Detroit market in its entirety would be served by Michigan-Wisconsin 
(Tr. 13455, 15171). Since only the “initial” project, having capacity of 
130 million cubic feet daily, was authorized, and since the orders contemplate 
Panhandle’s participation in the market, these assumptions were unwarranted. 


the propriety or feasibility of the proposed plan of financing. 
No rule of the S. E. C. or any other agency could relieve the 
Commission from performing the duty imposed upon it 
by Congress to inquire into and determine for itself, in ad¬ 
vance of the issuance of the certificates, the soundness of 
the proposed financing plan and the ability of the applicant 
to carry it through. This is apparent from the report of 
the Committee recommending the passage of the amend¬ 
ment to Section 7, which states (at pp. 2-3) : 50 

“Obviously adequate regulation of such pipe lines 
when constructed requires that the Commission 
[F. P. C.] also have jurisdiction to regulate construc¬ 
tion and initial financing. * * * The bill w T hen enacted 
will have the effect of giving the Commission an op¬ 
portunity to scrutinize the financial set-up * * * in con¬ 
nection with the proposed construction or extension 
at a time when such vital matters can readily be modi¬ 
fied as the public interest may demand.” 

2. S. E. C. Rule U-50 by its terms did not prevent 
Michigan-Wisconsin from entering into a firm or contingent 
commitment with a prospective buyer of its securities under 
which the latter would agree to bid for the securities at 
specified prices and rates. Nor did said rule prohibit any 
one from entering into a firm commitment to finance the 
project, subject, however, to compliance with the competi¬ 
tive bidding requirements. 

Since the majority did not find that Michigan-Wisconsin 
had established an ability to finance the project, it was their 
clear duty to deny the application. 

B. There is no finding or showing of a satisfactory 
schedule of rates. 

The majority provided in their certificate order of Novem¬ 
ber 30, 1946, that the facilities authorized shall not be used 
for the transportation or sale of natural gas unless Michi- 

50 H. Kept. No. 1290, Committee on Interstate and Foreign Commerce, 77th 
Congress, 1st Session, pp. 2-3. 
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gan-Wisconsin submits to the Commission within six months 
of the issuance of the certificate a satisfactory schedule 
“providing for adequate and reasonable rates and charges 
consistent with the public interest.” (Pet. 90-91, par. (B) 
(vii)). By supplemental order of May 6, 1947, the ma¬ 
jority extended the six months to an indeterminate period 
(Pet. 227, par. 4). No “satisfactory” schedule has as yet 
been filed. It is evident that the majority could not ap¬ 
propriately find from the evidence that Michigan-Wisconsin 
was able to perform the proposed service before acceptable 
rate schedules were filed, for, without such data neither the 
economic feasibility nor the public convenience and neces¬ 
sity of the project could be determined. 

The House Committee report recommending the passage 
of the amendment made clear the intent of Congress that 
the rates to be charged by a new pipe line supplier must be 
determined before the issuance of a certificate. The report 
stated (at pages 2-3): 31 

“* * # The bill when enacted will have the effect of 
giving the Commission an opportunity to scrutinize 
the * * * characteristics of the rate structure in connec¬ 
tion with the proposed construction or extension at a 
time when such vital matters can readily be modified as 
the public interest may demand. Without such au¬ 
thority, the Commission may find itself confronted with 
a situation where it must either accept conditions which 
appear undesirable in the public interest, or require, 
subsequent to construction, changes which may have 
much more serious practical consequences than they 
would have had if they had been made before the public 
was asked to finance the enterprise.” 

In the Kansas Pipe Line & Gas Company case, 2 F. P. C. 
29, 58, the Commission held that it was necessary for appli¬ 
cants for certificates to present schedules of acceptable 
rates, evidence bearing upon the reasonableness of such 
rates, the relation of those rates to prospective revenue, 


si II. Rept. 1290, Ilouse Committee on Interstate and Foreign Commerce, 77th 
Congress, 1st Session, pp. 2-3. Also see testimony of Commissioner Manly, 
Hearings on H. R. 5249 before said Committee, 77th Congress, 1st Session, p. G. 
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and their relation to rates charged by other natural-gas 
companies operating in the general area or territory 
affected. This principle was written into the Commis¬ 
sion’s rules governing certificate cases requiring the sub¬ 
mission of detailed rates and rate schedules for each class 
of service as well as a statement of and comparison with 
rates charged by other natural-gas companies serving the 
markets and territory involved. 52 

We submit, therefore, that the issuance of the certificate 
by the majority prior to submission and approval of satis¬ 
factory rates was without warrant in law and contrary to 
the Commission’s own rules and decisions. Moreover, the 
majority’s attempt to circumvent the requirements of the 
statute by attaching a condition which permits Michigan- 
Wisconsin to proceed with construction of the project be¬ 
fore submitting satisfactory rates is likewise in clear con¬ 
travention of the statute. 


III. 

\ 

Even if the Issuance of a Certificate to Michigan-Wisconsin 
Were Warranted, it Was Error for the Majority of the 
Commission to Cut the Rights of Panhandle in the De¬ 
troit and Ann Arbor Markets to a Volume Below That 
Which It Is Delivering Under Valid Certificates. 

In their initial order of November 30, 1946, the majority 
found that Panhandle is “entitled to reasonable protection 
in the service of these markets [Detroit and Ann Arbor] 
and to an opportunity to participate in their growth” (Pet. 
86). We submit that the action which the majority took in 
the subsequent orders under review belies what they said in 
such initial order, all in violation of Panhandle’s rights in 
its established markets. 

As stated earlier, Michigan-Wisconsin proposed at the 
outset to supply all the natural gas requirements of the 
Detroit and Ann Arbor markets commencing in 1952, and 

52 Federal Power Commission General Rules, Including Rules of Practice and 
Procedure, § 157.6, Exhibits G-4 and G-5, 12 F. R. 8602. 
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thereby to oust Panhandle entirely from said markets. 
However, in the closing days of the hearing, witness Fink, 
president of' Michigan Consolidated, suddenly announced, 
on October 31,1946, that he had “discovered” an additional 
demand for industrial gas commencing in 1952 (Tr. 14288- 
14290, 14316; supra, pp. 6-7). He found that the Michigan- 
Wisconsin project would fall short of meeting the newly es¬ 
timated requirements in that year by 32 billion cubic feet, 
and offered to purchase that volume from Panhandle an¬ 
nually commencing in 1952 (Tr. 14290-3). 

The record discloses that on October 22, 1946, nine days 
before this offer was made on the record, and while the 
hearings were in progress, “supervising” Commissioners 
Smith and Wimberly (two of the majority) “initiated” 
private conferences with representatives of Michigan- 
Wisconsin and Panhandle in a purported effort to reach 
“a mutual understanding between the applicants as to the 
obligations of each in assuring proper and adequate service 
to the public” (See statement of Commissioner Wimberly, 
Tr. 14S53-14S5S; also Tr. 14469-14472; 144S4). At the 
first conference (representatives of both Michigan-Wis- 
consin and Panhandle were present), Commissioner Smith 
stated that he wanted to discuss the fact that the evidence 
appeared to show that Michigan-Wisconsin would not be 
able to serve the entire market in the Detroit area (Tr. 
14487-8). What he had reference to was Michigan-Wis¬ 
consin’s Exhibit 224, p. 14, line 16 (Tr. 20241), which showed 
that some 27 billion cubic feet of interruptible industrial 
gas would be served in Detroit through 1951, and thereafter 
discontinued when no further gas would be purchased from 
Panhandle by Michigan Consolidated (Tr. 14488-9). He 
suggested that Panhandle and Michigan-Wisconsin “ought 
to get together” to find a solution to this problem (Tr. 
14489). The president of Michigan-Wisconsin could not 
recall definitely whether the offer to purchase 32 billion 
cubic feet from Panhandle after 1951 was discussed at this 
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meeting, but conceded that the idea originated with his 
organization (Tr. 14498) 53 

The following day the same two Commissioners conferred 
privately with counsel for Michigan-Wisconsin and its hold¬ 
ing companies, and Messrs. Conrad and Fink, presidents 
of Michigan-Wisconsin and Michigan Consolidated, respec¬ 
tively (Tr. 14503-4). No representatives of Panhandle 
were present at this meeting (Tr. 14504). During this pri¬ 
vate session, various features and problems of the proposed 
pipe line project were discussed at length (Tr. 14503-6). 54 
Mr. Fink testified on cross-examination that at one of such 
private meetings (not attended by Panhandle) there was 
also discussed “the amount of gas that we [Michigan Con¬ 
solidated] might be able to take from Panhandle if we re¬ 
ceded from our extreme position” (Tr. 14749-14751). Ac¬ 
cording to the further testimony of Mr. Fink, at the conclu¬ 
sion of the series of conferences, Commissioner Smith an¬ 
nounced that he and Commissioner Wimberly “had now 
gone as far as they could to show wherein they felt defects 
were present”; that “anything else that might be done 
would be up to the two parties, and it is entirely up to them 
as to what decision they might come to”; and finally that, 
‘ ‘ if they came to any decision whatsoever, the counsel of the 
two parties might work out the proper procedure in present¬ 
ing those decisions in this hearing” (Tr. 14753). 

Thus, it is seen that the abortive attempt to placate Pan¬ 
handle by offering to permit it to remain in the Detroit 
market to the extent of serving 32 billion cubic feet of gas 
annually after 1951 had its genesis during the closing days 
of the hearings, in private sessions called by two of the 
majority Commissioners for the primary purpose of point¬ 
ing out to Michigan-Wisconsin the “defects” in its case. 
Panhandle did not accept such offer, and in oral and written 
argument at the conclusion of the evidence, made it clear 


53 Other parties to the proceeding were not invited, nor did they attend any 
of these meetings. 

5< Later in the day these two Commissioners also conferred privately with 
Panhandle representatives (Tr. 14750). 
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that it stood on its prior right to supply all the require¬ 
ments of its established markets (Tr. 25144-25191). 

The majority made no determination of Panhandle’s 
rights in the Detroit and Ami Arbor market when they 
adopted their initial order of November 30, 1946, but stated 
that such rights shall be determined “by supplemental or¬ 
der, to be issued within fifteen days from the date of this 
order” (Pet. 91). While Panhandle was awaiting the issu¬ 
ance of such supplemental order, Michigan-Wisconsin on 
December 10, 1946, sent to Panhandle a proposed contract 
embodying the offer to purchase 32 billion cubic feet of gas 
per year for a period of 15 years, commencing in 1952, such 
offer to remain open until December 21,1946 (Pet. 210,196). 
A copy of such proposed contract was sent by Michigan- 
Wisconsin to the Commission with a request for an exten¬ 
sion of the 15-day period for the determination of Pan¬ 
handle’s rights (Pet. 210). Panhandle replied that the Com¬ 
mission’s determination of rights was the next order of bus¬ 
iness, and sent a copy of its letter to the Commission (Pet. 
210). On December 14, 1946, the majority adopted an 
order postponing its determination for 15 days (Pet. 93). S5 

On December 30, 1946, the majority handed down a sup¬ 
plemental order in which they found, inter alia, that Pan- 
handle’s “grandfather” certificate, and its “non-grand¬ 
father” certificate issued on February 3, 1945, “should not 
be construed as extending such authorization beyond sub¬ 
stantial parity with the operations, service, transportation 
and sale actually performed on February 7, 1942”; and 
that “The pattern of service both as of February 7,1942 and 
February 3,1945, can best be described by Panhandle East¬ 
ern’s actual deliveries of natural gas under its contracts 
with Michigan Consolidated Gas Company # * # for resale 
in the Detroit and Ann Arbor Districts in the years 1942- 
1946.” (Pet. 103). The average annual deliveries under 
such “pattern of service” for the five-year period 1942- 
1946, it will be noted, amounted to 32 billion cubic feet per 


as Chairman Olds and Commissioner Draper did not participate in this order 
(Pet. 94). 
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year, precisely the volume which Michigan Consolidated had 
offered during the hearing and by the proposed contract 
to purchase from Panhandle (Pet. 104, 197). The majority 
further found that ‘‘the public interest requires” that Pan¬ 
handle, Michigan Wisconsin and Michigan Consolidated 
should be given a reasonable length of time within which 
to enter into a “mutually satisfactory understanding and 
agreement” respecting future gas supplies for the state of 
Michigan (Pet. 105), and reopened the hearing for the 
limited purpose of receiving further evidence with regard 
to Panhandle’s rights (Pet. 106). A hearing for such pur¬ 
ported purpose was scheduled for January 15, 1947 (Pet. 
107). 

The reopened hearing turned out to be an obvious vehicle 
for the purpose of affording counsel for Michigan-Wiscon- 
sin an opportunity to present in evidence the proffered con¬ 
tract (Exh. 563, Tr. 22412). The hearing opened with a 
statement by Commission’s counsel, McGee, that in a con¬ 
sideration of the rights of the parties it is “necessary * * * 
that witnesses testify regarding any proposed contracts 
which are in contemplation by the parties” (Tr. 16841, 
16851). This was the signal for counsel for Michigan- 
Wisconsin to announce that he desired to offer the pro¬ 
posed contract in evidence as something “extremely perti¬ 
nent” (Tr. 16843-4). From that point on the two acted in 
concert in an effort to compel Panhandle to accept such 
contract, or to state what kind of contract would be ac¬ 
ceptable, or by its silence be bound by the proffered con¬ 
tract as the measure of its rights (Tr. 16958-16982, 16988- 
16991,17031-2). 56 With reference to the proposed contract, 
both admonished Panhandle to ‘ ‘ speak now or forever hold 
your peace” (Tr. 16990-1). The response of Panhandle’s 
counsel was a reiteration of the position which it had con¬ 
sistently maintained throughout the entire proceeding, 
namely that Panhandle “is entitled as a matter of sound 

56 The majority conceded that the record of the reopened hearing shows “an 
attempt to obtain an expression of opinion from Panhandle regarding the con¬ 
tract and the terms thereof” (Pet. 196). 
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public policy in utility regulation and of law, to the first 
opportunity to supply the expanding needs of an expanding 
market.” (Tr. 16S46, 16849-50, 16992, 17032). 

In his second dissenting opinion, under the heading, 
“Record Reveals Pressure to Force Panhandle to Sign Own 
Warrant” (Pet. 209-217), Commissioner Olds discusses the 
events leading up to the reopened hearing and the efforts 
made at such hearing to coerce Panhandle into accepting 
the proffered contract. In view of his accurate portrayal 
of such hearing, which is carefully annotated to the record, 
we make reference thereto to avoid repetition (Pet. 209- 
217). 

Following the reopened hearing, the majority entered 
their Supplemental Opinion No. 147-A (Pet. 179) and ac¬ 
companying Order (Pet. 200) purporting to define Panhan¬ 
dle’s rights. Here the majority departed from the prin¬ 
ciples which they had earlier announced in their initial or¬ 
der, namely: that Panhandle is “entitled to reasonable pro¬ 
tection” in the service of its markets and to “an oppor¬ 
tunity to participate in their growth”; and that “proper 
protection and recognition are [to be] given the Panhan¬ 
dle’s rights and obligations in said Michigan markets.” 
(Pet. 86). Instead, they permitted Michigan-Wisconsin to 
dictate the terms under which Panhandle would be per¬ 
mitted to remain in its established markets, stating: 

“The offer of such contract may be considered as a 
bona fide desire on the part of Michigan Consolidated 
to furnish a manner of protection to whatever rights 
Panhandle might have in rendering service to Michi¬ 
gan Consolidated.” (Pet. 196). 

After indulging in some administrative double-talk, which 
makes no particular sense, 57 the majority adopted as the 
maximum measure of Panhandle’s rights precisely what 
Michigan-Wisconsin had offered in such proposed contract, 

s* E. G. (Pet. 195): “* * * However, until Panhandle is able to do what it 
believes it must in rendering such public service, we believe it most unwise in the 
meantime to place the company in an unfair or unfortunate position. There¬ 
fore, a finding relating to what will happen many years in the future can be no 
more definitive than the future itself. * ’ 
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j 

namely, the so-called “opportunity” to sell 32 billion cubic 
feet per year to Michigan Consolidated for resale in the 
Detroit and Ann Arbor districts. The order provided in 
paragraph (A) (2): j 

“That upon the termination of such contracts, and 
mutually satisfactory terms, Panhandle is afforded j 
reasonable opportunity to deliver and sell to Michigan 
Consolidated not less than the annual volumes of gas I 
delivered and sold by it for either the years 1942 or 
1945 or the average delivered for the five-year period 
1942 through 1946: * * *” (Pet. 200-1). 

| 

It will be noted that Panhandle’s sales to the Detroit i 

1 

and Ann Arbor districts amounted to 26,722,346 Mcf. in 
1942, 32,539,280 Mcf. in 1945, and an average of 32,436,295 
Mcf. for the five-year period 1942-1946 (Pet. 104, 197). ' 

Therefore, it cannot be determined from the order whether 
Panhandle will be permitted to deliver the equivalent of 
the 1942 volume of 26,722,346 Mcf. the higher 1945 volume 
of 32,539,280, or the average 5-year volume of 32,436,295. 

In this respect, the order defies understanding. Moreover, 
it is to be noted that the order contains an escape clause 
in that the deliveries must be made upon terms satisfactory 
to Michigan Consolidated. Here again, the majority abdi¬ 
cated their own functions, leaving Panhandle completely at 
the mercy of its competitor and the latter’s affiliated dis¬ 
tributor. 

Apart from these considerations, the so-called determina¬ 
tion of rights was manifestly unfair and unlawful for the 
further reasons that: ! 

1. Four of the years in the majority’s 5-year “pattern 
of service” period 1942-1946 were war years when Pan¬ 
handle’s gas sales and capacity were under strict limita¬ 
tion and allocation orders of the War Production Board 
and it could not obtain sufficient steel and other critical j 
materials required to meet all the additional demands of 
customers (Tr. 151S6, 15192-3; Pet. 123, 146, 160-2). i 
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2. The order attempts to freeze Panhandle into “the 
precise pattern” of its “prior activities” in violation of 
the rule enunciated by the Supreme Court in United States 
v. Carolina Freight Carriers Corp., 315 U. S. 475, 486-489, 
62 S. Ct. 722, 728-9. 

3. During 1946, Panhandle delivered 39 billion cubic feet 
(39,230,000 Mcf.) to Michigan Consolidated (Pet. 197). The 
majority made it clear that they expect Panhandle to live 
up to its contractual obligations to deliver up to 127 million 
cubic feet (127,000 Mcf.) per day, and Michigan Consoli¬ 
dated proposes to take such amount from Panhandle at a 
100 per cent load factor basis (46 billion cubic feet per 
year) during the remainder of the term of the contract, 
until the end of 1951 (Pet. 104, par. (3); Pet. 198, par. 
(4); Tr. 16915-16917; Exh. 224, p. 14, line 20, p. 48, line 
18, Tr. 20241, 20277). It is manifestly unrealistic and un¬ 
fair in these circumstances to fix Panhandle’s rights on the 
basis of the pre-existing “pattern” running back as far as 
1942, when the record shows that a substantially different 
“pattern” existed in 1946, and will exist in 1951. 

4. Panhandle has installed and is operating under out¬ 
standing certificates facilities, having capacity to deliver 
127 million cubic feet (127,000 Mcf.) per day (46 billion 
cubic feet per year) to Michigan Consolidated. The orders 
of the majority purport to give Panhandle only an “oppor¬ 
tunity” to sell and deliver somewhere between 26 billion 
and 32 billion cubic feet per year after 1951. This is a 
drastic cut-back in sales and flies in the fact of the terms 
of outstanding certificates, which provide that they “shall 
be effective so long as applicant continues the operations 
hereby authorized in accordance with the provisions of 
the Natural Gas Act * • (Tr. 25586-25632). The Com¬ 
mission’s action in this regard constitutes a revocation, in 
substantial part, of Panhandle’s outstanding certificates 
(Pet. 203). Where, as here, the Act does not specifically 
authorize revocation in whole or in part, the Supreme 
Court has held such action to be beyond the scope of 
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authority conferred by Congress. United States and Inter¬ 
state Commerce Commission v. Seatrain Lines, Inc., 329 
U. S. 424, 432, 67 S. Ct. 435. 

The further provision in the majority’s Supplemental 
Order issued March 12, 1947 (Pet. 200-1, par. (A) (2), is 
simply another attempt “to create an impression of sub¬ 
stance out of airy nothing. ” 58 It provides that: 

‘ ‘ * * # Panhandle shall have the right to participate 
in the future growth of the Detroit and Ann Arbor 
markets by being given the opportunity to deliver and 
sell such additional volumes of gas to Michigan Con¬ 
solidated as the latter may require in excess of the 
volumes of gas then being contractually purchased by 
it from Panhandle and Michigan-Wisconsin, in order 
to maintain adequate service to consumers in the 
Detroit and Ann Arbor districts.” 

Since the contract between Michigan Consolidated and 
Michigan-Wisconsin contemplates that the entire require¬ 
ments shall be supplied by Michigan-Wisconsin commencing 
in 1952, Panhandle will actually have no opportunity to 
participate in the future load growth of the market so 
long as Michigan-Wisconsin is able to supply such needs. 59 
Thus, the “opportunity” afforded by the majority is in 
fact an obligation to stand by (without compensation) and 
hold facilities in readiness to serve in the event Michigan- 
Wisconsin should fail to meet the full requirements of the 
Detroit and Ann Arbor districts. The majority’s charac¬ 
terization of such obligation as a “right to participate in 
the future growth” of those markets is sheer obfuscation. 

In his second dissenting opinion Commissioner Olds aptly 
pointed out that the sum and substance of the majority’s 
action was to permit “a potential competitor for one of 
Panhandle’s major markets, a creature of the distributing 
company serving that market, to define the rights of Pan¬ 
handle Eastern under ‘grandfather r and other certificates 

58 This phrase is borrowed from Commissioner Olds ’ Dissenting Opinion (Pet. 
220 ). 

59 Exh. 150, pp. 3, 8, Tr. 17812. 
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issued by this Commission under a law enacted by Con¬ 
gress.” (Pet. 220). He further stated (Pet. 217): 00 

“For the Commission to take this view of the legal 
position of a natural gas company operating under 
its certificates would do violence to all the equities by 
leaving duties and rights wholly out of balance. The 
company cannot operate without obtaining a certificate. 
It cannot expand its capacity without obtaining a certi¬ 
ficate. It cannot take on a new customer without 
obtaining a certificate. Even on expiration of its 
contract with the distributing company, it cannot 
abandon service without the consent of the Commission 
based on a showing that its services are no longer re¬ 
quired. And yet, with perhaps millions invested in 
serving a particular distribution area, it can be told 
• when its contract expires ‘yes, you have a certificate 
to operate, but your market is whatever a newly 
authorized competitor, through its affiliated distri¬ 
buting company, is ready to allow you.’ ” 

We submit that, for the reason above stated, the majority’s 
so-called determination of Panhandle’s rights in its estab¬ 
lished markets defies understanding for want of clarity 
and definiteness, is arbitrary, unwarranted by the record, 
and contrary to law. 


IV. 

The Record Reveals Consistent Partiality by the Majority 
In Favor of Michigan-Wisconsin as Well as a Prede¬ 
termination to Issue a Certificate of Public Convenience 
and Necessity to Michigan-Wisconsin. 

The record in this proceeding discloses a consistent 
pattern of partiality and bias on the part of the majority 
of the Commission in favor of Michigan-Wisconsin and a 
course of conduct which impels the conclusion that the 
majority had prejudged the issues in the case. Such 
action may be briefly summarized as follows: 

eo Also see Commissioner Olds’ discussion under heading “Just What lias 
Majority Decided?” (Pet. 21S-220). 
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1. Two of tlie majority commissioners “initiated” and 
held private conferences with counsel and officials of Miclii- 
gan-Wisconsin in the course of the hearing, in which they 
pointed out “defects” in the Michigan-Wisconsin case and 
counselled Michigan-Wisconsin to recede from its “extreme 
position” and to get together with Panhandle for the pur¬ 
pose of working out a mutually satisfactory agreement 
upon a division of the Detroit and Ann Arbor markets (Tr. 
14469-14472, 14484, 14487-9, 14498, 14503-6, 14749-14753, 
14853-14858). G1 

2. As an outgrowth of these private sessions, an offer 
was made several days later by the president of Michigan 
Consolidated to purchase from Panhandle 32 billion cubic 
feet of gas annually commencing in 1952, at the expiration 
of the present contract (Tr. 14287-14292, 14315-6). This 
was followed by the tender of a proposed written con¬ 
tract embodying said offer after the close of the hearing 
and a request by Michigan-Wisconsin that the Commission 
postpone its determination of Panhandle’s rights so as 
to give Panhandle an opportunity to act upon the offer 
while it remained open. Following Panhandle’s insistence 
upon the determination by the Commission of its rights, 
the majority reopened the hearing, for the purpose of 
affording Michigan Consolidated an opportunity to offer 
the proposed contract in evidence, and at said hearing 
both counsel for the Commission and Michigan-Wisconsin 
collaborated in bringing strong pressure to bear upon 
Panhandle in an effort to force it either to accept the prof¬ 
fered contract or to indicate what kind of contract looking 
toward a division of the markets would be acceptable, 
or to suffer the consequences. Upon Panhandle’s refusal 
to accept such proposed contract, the majority accepted 
as the measure of Panhandle’s rights in the Detroit and 
Ann Arbor markets substantially the volumes which Michi¬ 
gan Consolidated had offered to purchase in said proffered 

Ri These majority commissioners also conferred privately with counsel and 
officials of Panhandle, and at times with officials of both Panhandle and Michi¬ 
gan-Wisconsin respecting these matters, but no other parties to the proceeding 
were invited (Tr. Ibid.). 




58 


contract. (For transcript references see discussion under 
Point III, supra, at pp. 47-56). The majority’s ef¬ 
forts to coerce Panhandle into accepting the proposed 
contract are fully discussed by Commissioner Olds in his 
second dissenting opinion, under the title, ''Record Reveals 
Pressure to Force Panhandle to Sign Own Warrant” (Pet. 
209-217). 

3. The majority favored Michigan-Wisconsin above all 
other applicants who had theretofore appeared before the 
Commission by granting a certificate (a) in the absence of 
findings and a showing of financial ability or the presenta¬ 
tion of a firm or contingent commitment for the financing 
of the project; and (b) in the absence of a satisfactory 
schedule of rates and charges. This preferential treatment 
was a definite departure from the minimum showing re¬ 
quired by the Commission of all other applicants under its 
decisions and rules. (For references to the transcript of the 
evidence anti pertinent decisions and rules, see discussion 
under Point II, supra, at pp. 41-46). 

4. The majority undertook to decide the case within a 
deadline imposed upon them by Michigan-Wisconsin, which 
left insufficient time for the preparation of written and oral 
argument, the preparation of an appropriate trial ex¬ 
aminer’s report, proper consideration of the voluminous 
record, and the preparation of an appropriate order and 
opinion. The facts in this regard may be briefly summarized 
as follows: 

The application of Michigan-Wisconsin was consolidated 
for purposes of hearing with other applications for certi¬ 
ficates filed by Natural Gas Pipeline Company of America, 
Texoma Natural Gas Company, Chicago District Pipeline 
Company, Panhandle, and Michigan Gas Storage Company 
(Pet. 114-116). Testimony was first taken and completed on 
the application of Natural Gas, Texoma and Chicago (Pet. 
114). 62 The hearing on the application of Michigan-Wis- 

C2 The proceedings on the application of Natural Gas, Texoma and Chicago 
were thereafter segregated and a separate order was enterd May 10,194G, grant¬ 
ing the certificates requested by those companies (Pet. 114). 
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consin then commenced on April 16, 1946 and continued 
until May 3, 1946, when an adjournment was taken until 
May 27-29, 1946, at which time Panhandle presented testi¬ 
mony with respect to its application for the “Group B” 
facilities (Pet. 115). No testimony was taken at that time 
on the Michigan-Wisconsin application. The hearings were 
then recessed until August 6, 1946 and the evidence was 
concluded on all applications on November 13, 1946 (Pet. 
116). At the August-November hearings, Michigan-Wis- 
consin presented evidence in support of its application 
which had been substantially revised and amended on July 
22,1946 (Pet. 113). Such amendment, involving changes in 
route, design, list of communities proposed to be served, 
and changes in rates, rendered largely obsolete the evidence 
which had been presented at the earlier hearing in April, 
and necessitated virtually a completely new presentation. 

During those sessions, counsel for Michigan-Wisconsin 
urged the Commission to speed up the proceeding so as to 
assure a decision in its favor before December 1, 1946, 
because the gas supply contract gave certain gas vendors 
thereunder the right to terminate their agreements upon 
the failure of Buyer (Michigan-Wisconsin) to secure 
from the Federal Power Commission, on or before Decem¬ 
ber 1, 1946, a certificate of public convenience and neces¬ 
sity. (Tr. 10007-10024, 10358-60, 11260, 11265-6; Exh. 149, 
Tr. 17694). At the urgent request of counsel for 
Michigan-Wisconsin, and over the objections of counsel for 
Panhandle and other parties, the Commission announced, 
at the conclusion of the evidence at 11 P. M. on November 
13, 1946, that oral arguments would be heard commencing 
November 20. It refused to allow for the filing of main and 
reply briefs or to grant additional time for the preparation 
of argument (Tr. 15954-15961). However, it permitted the 
filing of such written statements as could be prepared be¬ 
fore the date of oral argument (Tr. 15954-5). 

It is obvious that the six days (including Sunday), allowed 
for the preparation of argument following the conclusion 
of the hearing of evidence, was wholly inadequate in view of 
the enormous record and the numerous intricate issues of 








fact and law involved. Moreover, the majority’s action 
in refusing to allow for the preparation and filing of briefs 
was arbitrary and capricious. Having allowed so little 
time following the oral arguments within which to examine 
the record, decide the case and prepare their orders, it 
seems clear that the majority should have welcomed the as¬ 
sistance of briefs of counsel, had they not already decided to 
grant the certificate to Micliigan-Wisconsin. 

The fact that the majority, which did not hear the evi¬ 
dence, undertook to decide the case within only four days 
following arguments (which were concluded November 26, 
1946), without having even allowed sufficient time for the 
preparation by the presiding trial examiner of an appro¬ 
priate report, clearly indicates that the majority arrived 
at their decision without an examination and study of the 
voluminous transcript of evidence and exhibits. 

The action of the majority following the conclusion of the 
case also displays how far the majority departed from sound 
administrative procedure. Their initial order of November 
30, 1946, was so hastily drawn that it contained no basic 
findings whatever, leaving the parties completely in the 
dark concerning how the decision was reached (Pet. 85). 
On December 30,1946, the majority adopted a supplemental 
order entering some additional findings in an effort to 
bolster the initial order (Pet. 99). This was followed by a 
reopened hearing, Opinions 147 and 147-A and a further 
supplemental order (Pet. 113, 179, 200), the last of which 
was issued March 12, 1947, each seeking to justify in retro¬ 
spect the hasty decision of November 30, 1946. Thus, it 
took the majority more than ^months to determine just 
why it had decided (in only 4 days) to grant the certificate 
to Micliigan-Wisconsin. 

We submit that this course of administrative action was 
arbitrary and highly prejudicial to Panhandle. 6,1 Further¬ 
more, it clearly indicates bias and prejudgment on the part 
of the majority in favor of Micliigan-Wisconsin. 


C3 Morgan. v. U. S., 304 U. S. 1, 19-20; Ohio Bell Telephone Co. v. Public Utili¬ 
ties Commission, 301 U. S. 292, 304-5, wherein Mr. Justice Cardozo stated: 
“There can be no compromise [with respect to a fair hearing] on the footing of 
convenience or expediency, or because of a natural desire to bo rid of harassing 
delay, when that minimal requirement has been neglected or ignored.” 
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CONCLUSION. 

For the reasons above stated, we submit that the orders 
and opinions of the majority of the Federal Power Commis¬ 
sion here challenged on review should be set aside. 

Respectfully submitted, 

Robert P. Patterson, 

One Wall Street, 

New York 5, New York. 

D. H. Cultox, 

Barfield Building, 

Amarillo, Texas. 

John S. L. Yost, 

120 Broadway, 

New York 5, New York. 

John W. Scott, 

Harry S. Pittman, 

1029 Vermont Avenue, N. W., 
Washington 5, D. C. 

Counsel for Panhandle Eastern 
Pipe Line Company, Petitioner. 


March 27, 1948. 
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APPENDIX. 

The pertinent provisions of the Natural Gas Act of 1938, 
c 556, 52 Stat. 821 (15 U. S. C. §§717, et seq .), as amended 
by the Act of February 7, 1942, 56 Stat. S3 (15 U. S. C. 
§ 717f), are as follows: 

Section 1. (a) As disclosed in reports of the Federal 
Trade Commission made pursuant to Senate Resolution 83 
(Seventieth Congress, first session) and other reports made 
pursuant to the authority of Congress, it is hereby declared 
that the business of transporting and selling natural gas 
for ultimate distribution to the public is affected with a 
public interest, and that Federal regulation in matters re¬ 
lating to the transportation of natural gas and the sale 
thereof in interstate and foreign commerce is necessary in 
the public interest. 

(b) The provisions of this act shall apply to the trans¬ 
portation of natural gas in interstate commerce, to the sale 
in interstate commerce of natural gas for resale for ulti¬ 
mate public consumption for domestic, commercial, indus¬ 
trial, or any other use, and to natural-gas companies en¬ 
gaged in such transportation or sale, but shall not apply to 
any other transportation or sale of natural gas or to the 
local distribution of natural gas or to the facilities used for 
such distribution or to the production or gathering of 
natural gas. 

# • • • • # 

Section 7. (a) Whenever the Commission, after notice 
and opportunity for hearing, finds such action necessary or 
desirable in the public interest, it may by order direct a 
natural-gas company to extend or improve its transporta¬ 
tion facilities, to establish physical connection of its trans¬ 
portation facilities with the facilities of, and sell natural 
gas to, any person or municipality engaged or legally au¬ 
thorized to engage in the local distribution of natural or 
artificial gas to the public, and for such purpose to extend 
its transportation facilities to communities immediately ad¬ 
jacent to such facilities or to territory served by such 
natural-gas company, if the Commission finds that no un¬ 
due burden will be placed upon such natural-gas company 
thereby: Provided, That the Commission shall have no au¬ 
thority to compel the enlargement of transportation facili- 
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ties for such purposes, or to compel such natural-gas com¬ 
pany to establish physical connection or sell natural gas 
when to do so would impair its ability to render adequate 
service to its customers. 

(b) No natural-gas company shall abandon all or any 
portion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such 
facilities, without the permission and approval of the Com¬ 
mission first had and obtained, after due hearing, and a 
finding by the Commission that the available supply of 
natural gas is depleted to the extent that the continuance 
of service is unwarranted, or that the present or future 
public convenience or necessity permit such abandonment. 

(c) No natural-gas company or person which will be a 
natural-gas company upon completion of any proposed con¬ 
struction or extension shall engage in the transportation or 
sale of natural gas, subject to the jurisdiction of the Com¬ 
mission, or undertake the construction or extension of any 
facilities therefor, or acquire or operate any such facilities 
or extensions thereof, unless there is in force with respect 
to such natural-gas company a certificate of public conveni¬ 
ence and necessity issued by the Commission authorizing 
such acts or operations: Provided, however. That if any 
such natural-gas company or predecessor in interest was 
bona fide engaged in transportation or sale of natural gas, 
subject to the jurisdiction of the Commission, on the effec¬ 
tive date of this amendatory Act, over the route or routes 
or within the area for which application is made and has 
so operated since that time, the Commission shall issue 
such certificate without requiring further proof that public 
convenience and necessity will be served by such operation, 
and without further proceedings, if application for such 
certificate is made to the Commission within ninety days 
after the effective date of this amendatory Act. Pending 
the determination of any such application, the continuance 
of such operation shall be lawful. 

In all other cases the Commission shall set the matter for 
hearing and shall give such reasonable notice of the hearing 
thereon to all interested persons as in its judgment may be 
necessary under rules and regulations to be prescribed by 
the Commission; and the application shall be decided in ac¬ 
cordance with the procedure provided in subsection (e) of 
this section and such certificate shall be issued or denied 
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accordingly: Provided , however. That the Commission may 
issue a temporary certificate in cases of emergency, to 
assure maintenance of adequate service or to serve par¬ 
ticular customers, without notice or hearing, pending the 
determination of an application for a certificate, and may 
by regulation exempt from the requirements of this section 
temporary acts or operations for which the issuance of a 
certificate will not be required in the public interest. 

(d) Application for certificates shall be made in writing 
to the Commission, be verified under oath, and shall be in 
such form, contain such information, and notice thereof 
shall be served upon such interested parties and in such 
manner as the Commission shall, by regulation, require. 

(e) Except in the cases governed by the provisos con¬ 
tained in subsection (c) of this section, a certificate shall be 
issued to any qualified applicant therefor, authorizing the 
whole or any part of the operation, sale, service, construc¬ 
tion, extension, or acquisition covered by the application, 
if it is found that the applicant is able and willing properly 
to do the acts and to perform the service proposed and to 
conform to the provisions of the Act and the requirements, 
rules, and regulations of the Commission thereunder, and 
that the proposed service, sale, operation, construction, ex¬ 
tension, or acquisition, to the extent authorized by the cer¬ 
tificate, is or will be required by the present or future pub¬ 
lic convenience and necessity; otherwise such application 
shall be denied. The Commission shall have the power to 
attach to the issuance of the certificate and to the exercise 
of the rights granted thereunder such reasonable terms and 
conditions as the public convenience and necessity may 
require. 

(f) The Commission, after a hearing had upon its own 
motion or upon application, may determine the service area 
to which each authorization under this section is to be lim¬ 
ited. Within such service area as determined by the Com¬ 
mission a natural-gas company may enlarge or extend its 
facilities for the purpose of supplying increased market de¬ 
mands in such service area without further authorization. 

(g) Nothing contained in this section shall be construed 
as a limitation upon the power of the Commission to grant 
certificates of public convenience and necessity for service 



65 


of an area already being served by another natural-gas 
company. 

(li) 1 When any holder of a certificate of public conveni¬ 
ence and necessity cannot acquire by contract, or is unable 
to agree with the owner of property to the compensation 
to be paid for, the necessary right-of-way to construct, op¬ 
erate, and maintain a pipe line or pipe lines for the trans¬ 
portation of natural gas, and the necessary land or other 
property, in addition to right-of-way, for the location of 
compressor stations, pressure apparatus, or other sta¬ 
tions or equipment necessary to the proper operation of 
such pipe line or pipe lines, it may acquire the same by 
the exercise of the right of eminent domain in the district 
court of the United States for the district in which such 
property may be. located, or in the State courts. The prac¬ 
tice and procedure in any action or proceeding for that pur¬ 
pose in the district court of the United States shall con¬ 
form as nearly as may be with the practice and procedure 
in similar action or proceeding in the courts of the State 
where the property is situated: Provided, That the United 
States district courts shall only have jurisdiction of cases 
when the amount claimed by the owner of the property to 
be condemned exceeds $3,000. 

Section 15. (a) Hearings under this act may be held be¬ 
fore tlie Commission, any member or members thereof, or 
any representative of the Commission designated by it, 
and appropriate records thereof shall be kept. In any 
proceeding before it, the Commission in accordance with 
such rules and regulations as it may prescribe, may admit 
as a party any interested State, State commission, munici¬ 
pality or any representative of interested consumers or se¬ 
curity holders, or any competitor of a party to such pro¬ 
ceeding, or any other person whose participation in the 
proceeding may be in the public interest. 

(b) All hearings, investigations, and proceedings under 
this act shall be governed by rules of practice and proce¬ 
dure to be adopted by the Commission, and in the conduct 
thereof the technical rules of evidence need not be applied. 
No informality in any hearing, investigation, or proceed¬ 
ing or in the manner of taking testimony shall invalidate 

i Act of July 25, 1947 (Public Law 245, c. 333, 80th Congress, 1st 
Session). 
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any order, decision, rule, or regulation issued under the 
authority of this act. 

Skc. 19. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis¬ 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set forth 
specifically :he ground or grounds upon which such applica¬ 
tion is based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Com¬ 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. Xo proceeding to review any order 
of the Commission shall be brought by any person unless 
such person shall have made application to the Commission 
for a rehearing thereon. 

(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court of 
appeals of the United States for any circuit wherein the 
natural-gas company to which the order relates is located 
or has its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing in 
such court, within sixty days after the order of the Commis¬ 
sion upon the application for rehearing, a written petition 
praying that the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition shall 
forthwith be served upon any member of the Commission 
and thereupon the Commission shall certify and file with the 
court a transcript of the record upon which the order com¬ 
plained of was entered. Upon the filing of such transcript 
such court shall have exclusive jurisdiction to affirm, mod¬ 
ify, or set aside such order in whole or in part. Xo objec¬ 
tion to the order of the Commission shall be considered by 
the court unless such objection shall have been urged before 
the Commission in the application for rehearing unless 
there is reasonable ground for failure so to do. The finding 
of the Commission as to the facts, if supported by substan¬ 
tial evidence, shall be conclusive. If any party shall apply 
to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such addi- 
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tional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the proceed¬ 
ings before the Commission, the court may order such addi¬ 
tional evidence to be taken before the Commission and to 
he adduced upon the hearing in such manner and upon such 
terms and conditions as to the court may seem proper. The 
Commission may modify its findings as to the facts by rea¬ 
son of the additional evidence so taken, and it shall file with 
the court such modified or new findings, which if supported 
by substantial evidence, shall be conclusive, and its recom¬ 
mendation, if any, for the modification or setting aside of 
the original order. The judgment and decree of the court, 
affirming, modifying, or setting aside, in whole or in part, 
any such order of the Commission, shall be final, subject to 
review by the Supreme Court of the United States upon cer¬ 
tiorari or certification as provided in sections 239 and 240 
of the Judicial Code, as amended (U. S. C., title 28, secs. 
346 and 347). 

(c) The filing of an application for rehearing under sub¬ 
section (a) shall not, unless specifically ordered by the 
Commission, operate as a stay of the Commission’s order. 
The commencement of proceedings under subsection (b) of 
this section shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s order. 
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^Hntteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9588 

Panhandle Eastern Pipe Line Company, petitioner 

v. 

Federal Power Commission, respondent 


PETITION TO REVIEW ORDERS OF FEDERAL POWER COMMISSION 


BRIEF FOR RESPONDENT, FEDERAL POWER COMMISSION 


COUNTERSTATEMENT OF THE CASE 

Petitioner asks review, under Section 19 (b) of the Natural 
Gas Act, approved June 21, 1938 (52 Stat. 821; 15 U. S. C. 
717-717w), of the Federal Power Commission’s order in the 
proceeding at Docket No. G-669, dated November 30, 1946, 
issuing a certificate of public convenience and necessity to 
Michigan-Wisconsin Pipe Line Company; 1 the Commission’s 
order dated November 30, 1946, denying Panhandle Eastern 
Pipe Line Company’s 2 motion to dismiss the application of 
November 30, 1946, issuing the certificate; the Commission’s 
order dated December 30, 1946, supplementing the order dated 
November 30, 1946, issuing the certificate, the Commission’s 
order dated January 3, 1947, fixing the date of hearing on re¬ 
opening of the proceedings to take additional evidence; the 
Commission’s order dated January 14,1947, denying a petition 

1 Hereinafter sometimes referred to as Michigan-Wisconsin. 

3 Hereinafter sometimes referred to as Panhandle Eastern. 


(1) 
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of Panhandle Eastern for rehearing of the order issuing such cer¬ 
tificate ; the Commission’s order dated January 14,1947, denying 
Panhandle Eastern’s petition for rehearing of denial of motions 
to dismiss: the Commission’s Opinion Xo. 147 issued February 
7, 1947; the Commission’s Supplemental Opinion Xo. 147-A 
issued March 12.1947; the Commission’s order issued March 12, 
1947, supplementing the order of Xovember 30. 1946 issuing 
the certificate; and the Commission’s denial of 'Panhandle 
Eastern’s application for rehearing of each of. the above- 
described orders and opinions through operation of the statute 
by reason of the Commission’s failure to act upon the applica¬ 
tion within 30 days after the filing thereof (Pet. 2-3). 

Although the petition for review herein assigns 31 specifica¬ 
tions of error with respect to the Commission’s order of No¬ 
vember 30. 1946 issuing the certificate; 8 specifications of 
error with respect to the Commission’s order dated November 
30. 1946 denying petitioner’s motions to dismiss; 7 specifica¬ 
tions of error with respect to the Commission’s supplemental 
order of December 30. 1946 and its order of January 3. 1947 
fixing a date of hearing on reopening of the proceeding; and 
71 specifications of error with respect to the Commission’s 
order of Xovember 30, 1946 issuing the certificate; its Opinion 
147; its Supplemental Opinion No. 147-A; its supplemental 
order issued March 12. 1947; and its denial of petitioner’s 
application for rehearing thereon filed April 10, 1947, peti¬ 
tioner’s contentions on this review (Pet. 16-77), as set forth 
in its brief (Pet. Br. 17-18), are limited to the following: 

(1) That it was error for the Commission to issue the cer¬ 
tificate to Michigan-Wisconsin because it is a settled rule of 
law that a certificate may not be granted to a new supplier 
where there is an existing service unless it is inadequate and 
unless the present supplier has been- given an opportunity to 
furnish such additional service as may be required; there was 
no substantial evidence or essential finding establishing an 
inability or unwillingness on the part of Panhandle Eastern 
to render the additional service and no opportunity was afforded 
to Panhandle Eastern to do so; and the Commission’s finding 
that Panhandle Eastern has not applied for sufficient facilities 
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to serve adequately the needs of its markets is not supported 
by substantial evidence. 

(2) That the Commission erred in issuing the certificate in 
the absence of substantial evidence or essential findings to 
support the conclusion that Michigan-Wisconsin was able 
properly to perform the service proposed within the meaning 
of Section 7 of the Natural Gas Act, (a) in that there was 
no finding or showing of financial ability and (b) that there 
was no finding or showing of a satisfactory schedule of rates. 

(3) That the Commission erred in issuing the certificate to 
Michigan-Wisconsin in that allegedly it provided for cutting 
the rights of Panhandle Eastern in the Detroit and Ann Arbor 
markets to a volume allegedly below that which it is delivering 
under valid certificates. 

(4) That the record reveals consistent partiality by the 
majority of the Commission in favor of Michigan-Wisconsin 
and a predetermination to issue a certificate to Michigan- 
Wisconsin. 

Although the issues properly before this Court are thus 
limited, a clear statement of the extended proceedings relating 
to the matter is deemed necessary for the proper presentation 
of the case. 

HISTORY OF PROCEEDINGS 

On September 24, 1945, Michigan-Wisconsin 3 filed an appli¬ 
cation (subsequently amended on March 13 and July 22,1946), 
for a certificate of public convenience and necessity pursuant to 
Section 7 of the Natural Gas Act, as amended (designated as 
Docket No. G-669). By the amended application, certificate 
was sought to authorize the construction and operation of a 
proposed natural gas pipe line extending from a point in the 
Hugoton Gas Field in Hansford County, Texas, through the 
States of Oklahoma, Kansas, Missouri, Iowa, Wisconsin, Illi¬ 
nois and Indiana and terminating in the Austin Storage Field 
in Mecosta County, Michigan, some 140 miles northwest of 
Detroit (Pet. 113-114; 117-118). The main pipe line (Exh. 

3 Micliigan-Wisconsin was organized July 20, 1945, as a wholly owned 
subsidiary of American Light & Traction Company, a public utiilty holding 
company subject to the jurisdiction of the Securities and Exchange Com¬ 
mission. 
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40$) to be constructed was to be a 26-inch line from a point 
in Hansford County, Texas, extending for 810 miles in a north¬ 
easterly direction to a point near Millbrook, Illinois, referred 
to as Wisconsin Junction. From that point a 22-inch line 
was to extend 259 miles through Indiana and Michigan to the 
Austin Storage Field, where the line terminates. From Wis¬ 
consin Junction another 22-inch line is to extend 101 miles to 
a point near Milwaukee, referred to as Milwaukee Junction. 
An 18-inch line is to extend from there to the Milwaukee" area 
and a 14-inch line is to extend 59 miles to a point near Appleton. 
Branches from the 14-inch line will extend to Sheboygan, Fond 
du Lac, Oshkosh. Manitowoc, Two Rivers, Appleton and Green 
Bay. A 12-inch branch line is to extend from the 22-inch line 
to Racine, and a 10-inch line to Madison. The latter line will 
have laterals extending to Janesville, Beloit and Stoughton, 
Wisconsin. The branch lines serving Wisconsin will total 422 
miles. As the main line passes through Missouri, service will 
be made to Maryville, and in Iowa a lateral line will be ex¬ 
tended to Mt. Pleasant, Burlington, Ft. Madison and Keokuk 
(Pet. 118). 

Initially Michigan-Wisconsin proposes to construct a com¬ 
pressor station of 7,800 horsepower in Hansford County, Texas, 
at the point of commencement of the main transmission pipe 
line, and main compressor station No. 8 of 7,800 horsepower to 
be located near Mt. Pleasant, Iowa. Other additional facili¬ 
ties, primarily compressor stations, to increase the delivery and 
sales capacity of the line are proposed to be constructed during 
the first four years of operation. It is intended that the main 
pipeline to the Austin Storage Field, when fully powered, will 
have a total of 13 compressor stations aggregating 130,500 
installed horsepower (Pet. 118; Exh. 419 et seq.). 

In addition to the facilities it proposes to construct, Michi- 
gan-Wisconsin proposed to operate under lease facilities, both 
constructed and to be constructed, owned by others. The 
facilities to be so leased included certain existing and proposed 
facilities owned or to be constructed by Michigan Consolidated 
Gas Company, 4 an affiliate of Michigan-Wisconsin, to be used 
in the operation of the Austin and Reed City Storage Fields. 


* Hereinafter sometimes referred to as Michigan Consolidated. 
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Also included in such proposal were certain transmission pipe 
lines and metering stations owned by Michigan Consolidated 
(Pet. 119). 

It was similarly proposed that Austin Field Pipe Line Com¬ 
pany, 5 a subsidiary of Michigan Consolidated, would construct 
and lease to Michigan-Wisconsin, for operation by the latter, 
a 26-inch transmission pipe line extending approximately 140 
miles from the Austin Storage Field to a point near Detroit 
where the gas will be delivered into the system of Michigan 
Consolidated, and also lateral pipe lines for serving the Mt. 
Pleasant and Ann Arbor districts of Michigan Consolidated. 
The Austin Company is also to construct and lease for opera¬ 
tion by Michigan-Wisconsin a transmission line connecting the 
Austin and Reed City fields and a compressor station in the 
Austin field (Pet. 119-120). 

Michigan-Wisconsin, in such application, requested a certifi¬ 
cate authorizing the leasing and operation of such facilities, and 
approval of the later acquisition thereof on or about December 
31,1951 (Pet. 120). 

On January 8 and 9, 1946, the Commission heard opening 
statements of counsel (Tr. 104-405), after which the hearing 
was recessed until April 15, 1946. 6 Prior to the taking of any 
evidence on Michigan-Wisconsin’s application, Panhandle 
Eastern filed with the Commission on April 5, 1946, a motion 
for an immediate order dismissing the application (Pet. 7). 
Oral argument was heard on such motion on April 15, 1946 
(Pet. 8; Tr. 3074-3232) but the Commission deferred a ruling 
thereon (Pet. 8; Tr. 3248). Hearings in the consolidated pro¬ 
ceedings were then held commencing on April 16,1946, and con- 

* Hereinafter sometimes referred to as Austin Company. 

* At the time of the making of such opening statements, the proceedings 
upon the application of Michigan-Wisconsin were consolidated for the pur¬ 
pose of hearing with proceedings upon other applications for certificates, 
including the application of Panhandle Eastern at Docket No. <3-706. Hear¬ 
ings upon such applications other than those of Michigan-Wisconsin and 
Panhandle Eastern were held prior to April 15, 1&46. As a result of subse¬ 
quent amendments to the application of Michigan-Wisconsin, the conflicts 
were removed and certificates were issued in those matters which had been 
so heard. Thereafter a further consolidation was ordered to include hear¬ 
ing proceedings upon the application for a certificate as filed by Michigan 
Gas Storage Company at Docket No. G-731. 
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tinuing thereafter from time to time until November 13, 1946 
(Pet. 8). At the conclusion of the Michigan-Wisconsin case, 
Panhandle Eastern, on October 25,1946, again moved for a dis¬ 
missal of the application. After the conclusions of the hear¬ 
ings Panhandle Eastern again on November 19, 1946, filed a 
further motion to dismiss the application of Michigan-Wiscon¬ 
sin (Pet. 8; Tr. 14802-14847, 14S78). 

Following the completion of the evidence on November 13, 
1946, the hearing was recessed to November 20, 1946, for oral 
argument (Tr. 15961). Oral argument with respect to the 
applications of Michigan-Wisconsin and Panhandle Eastern 
was heard by the Commission on November 20, 21, 22. and 23, 
1946 (Tr. 15962-16832). On November 30, 1946, the Com¬ 
mission issued two orders here under review, the first one (Pet. 
85-92) granting a certificate to Michigan-Wisconsin and the 
other (Pet. 95-98) denying motion of Panhandle Eastern to 
dismiss the application of Michigan-Wisconsin. 

The certificate issued by the order of November 30, 1946, 
authorized the construction of the main transmission pipe line 
from the Hugoton Field in Texas to the Austin Storage Field 
and included only the initial compressor station to be located 
in Hansford County, Texas, and the compressor station desig¬ 
nated as No. 8 to be located near Mt. Pleasant. Iowa. It also 
authorized the so-called Wisconsin branch pipe line and other 
lateral pipe lines necessary to render service to the communi¬ 
ties proposed, excepting Mt. Pleasant, Ann Arbor, and Detroit, 
Michigan. Further, the certificate authorized the operation 
under lease of then existing facilities in the Austin and Reed 
City Storage Fields owned by Michigan Consolidated (Pet. 88). 
Such certificate did not authorize construction or operation of 
the 140 miles of pipe line extending from the Austin Storage 
Field to Detroit or other facilities proposed to be constructed 
by Austin Company or Michigan Consolidated. 7 

7 Subsequent to the issuance of such order of November 30. 1946, Austin 
Field Pipe Line Company at Docket No. G—S34 and Michigan Consolidated 
Gas Company at Docket No. G-839, in contemplation of certain conditions 
contained in such order, filed applications for certificates authorizing the 
construction of certain facilities which, as contemplated by its application, 
were to be leased and operated by Michigan-Wisconsin. A further applica¬ 
tion was filed by Michigan Consolidated at Docket No. G-91S for a certificate 
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The facilities authorized by the certificate issued November 
30, 1946, comprise the ‘‘initial construction” necessary to the 
beginning of transmission and sales operations. It was esti¬ 
mated that the main pipe-line facilities so authorized will pro¬ 
vide a capacity of 132,000 M. c. f. at the Hugoton Field com¬ 
pressor station (Pet. 121; Tr. 6691; Exh. 419-c). The 
maximum sales capacity of such facilities during the first year 
of operation w’as estimated to be 130,000 M. c. f. per day and 
47,450,000 M. c. f. per year (Pet. 121; Exh. 418). It is further 
estimated that the winter peak day requirements of the Wis¬ 
consin, Iowa, and Missouri markets in the first year of operation 
will be 111.000 M. c. f. which will leave approximately 19,000 
M. c. f. available directly from the pipe line for the supply of 
Michigan markets (Pet. 121; Exh. 413 et seq.). 

The order of November 30, 1946, issuing the certificate con¬ 
tained, among others, conditions here in issue (1) that appli¬ 
cant should obtain approval of its proposed plan of financing 
by the Securities and Exchange Commission (Pet. 89) and 
(2) that the facilities authorized should not be used for the 
transportation or sale of natural gas, subject to the juris¬ 
diction of the Commission, unless the applicant submitted to 
the Commission within six months after the issuance of a 
certificate a schedule of rates and charges in a form satisfactory 
to the Commission, providing for adequate and reasonable 
rates and charges consistent wdth the public interest (Pet. 
90-91). 

The certificate was issued upon the express condition that 
the facilities authorized should not be used for the trans¬ 
portation or sale of gas to Michigan Consolidated for resale 
in Detroit and Ann Arbor except with due regard to the rights 
and duties of Panhandle Eastern in its established service for 
resale in Detroit and Ann Arbor, under its presently existing 
contract with Michigan Consolidated, and that such rights and 

authorizing the construction and operation b.v it of certain facilities which, 
together with the Austin-Detroit line, would enable Michigan Consolidated 
to store gas in the Austin Storage Field for subsequent withdrawal for dis¬ 
tribution in Detroit. Certificates authorizing the construction and operation 
of such facilities as are required to enable Michigan Consolidated to so store 
gas received from Panhandle Eastern were issued on November 13,1947. 
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duties should be determined by supplemental order on the 
basis of: 

(1) Panhandle's rights, obligations, and services 
under its grandfather certificate and subsequent certifi¬ 
cates when granted. 

(2) Panhandle’s contractual and actual deliveries of 
natural gas for resale in the years 1942. 1943, 1944,1945, 
and 1946; and 

(3) Panhandle’s rights and obligations at the date 
of termination of the existing contract above-referred 
to between Michigan Consolidated and Panhandle 
Eastern, on December 3-1,1951 (Pet. 91). 

Jurisdiction was specifically reserved by the Commission to 
reopen the proceedings for the purpose of such determination, 
which was to be made within 15 days from the date of such 
order (Pet. 91). By order of December 14, 1946 (Pet. 93-94) 
the time for issuing such supplemental order was extended to 
30 days. By order of December 30, 1946 (Pet. 99-106) the 
Commission modified its order of November 30, 1946, and 
reopened the record in the proceeding for the limited purpose 
of receiving further evidence with respect to the determination 
of Panhandle’s rights in accordance with subdivision (viii) of 
paragraph (B) of the Commission’s order of November 30, 
1946. By order dated January 3, 1947 (Pet. 107) the Com¬ 
mission set the reopened case down for hearing. 

In the meantime on December 27,1946 (Pet. 11), Panhandle 
Eastern filed an application for rehearing of the order of 
November 30, 1946, issuing the certificate and for a stay pend¬ 
ing rehearing. On the same date, Panhandle Eastern filed 
an application for rehearing of the order of November 30, 
1946, denying its motions to dismiss the application of Michi- 
gan-Wisconsin. On January 10, 1947 (Pet. 12), Panhandle 
Eastern filed an application for rehearing of the Commission’s 
supplemental order of December 30,1946, and the related order 
of January 3, 1947, and asked also for a stay of these orders. 
By order dated January 14, 1947 (Pet. 109-111), the Commis¬ 
sion denied these petitions for rehearing of Panhandle Eastern 
without prejudice to the filing of other such applications for 
rehearing within 30 days from the date of issuance of the 
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opinions or of the supplemental order contemplated in the 
Commission’s order of November 30, 1946, whichever is later. 
Similarly, an order was adopted January 14, 1947, denying 
applications for rehearing on order denying the motions to 
dismiss (Pet. 112). 

Thereafter, on February 7, 1947, Panhandle Eastern filed 
a petition in this Court (No. 9482) seeking review of the cer¬ 
tificate order of November 30, 1946, and the several related 
orders covered by its petition for rehearing. On February 24, 
1947, it also filed a motion for a stay of such order of November 
30, 1946, which motion was denied on February 27, 1947 
(Pet. 12). 

The Commission, by motion filed March 18, 1947 (Pet. 13- 
14), asked this Court to extend the time for filing the transcript 
of record so as to enable the Commission to entertain applica¬ 
tions for rehearing as to opinions and orders issued subsequent 
to the filing of the petition for review. Panhandle Eastern 
filed its objections to such motion on March 24, 1947. There¬ 
after, by order entered April 21, 1947 (Pet. 14), this Court, on 
its own motion, dismissed the petition for review “without 
prejudice, however, to the right of petitioner to petition for 
review of the order of November 30, 1946, after it shall have 
become final by the issuance of a supplemental order or orders 
making same final.” 

Thereupon, Panhandle Eastern filed a petition in the Su¬ 
preme Court of the United States for wTit of certiorari, which 
was denied on October 13,1947, 68 S. Ct. 64. 

In the meantime, proceedings in the reopened case had gone 
forward before the Commission. On February 7, 1947, the 
Commission issued its Opinion No. 147, dated January 17, 
1947 (Pet. 113-158), which makes various findings in support 
of its order dated November 30, 1946, issuing the certificate 
and which is pertinent to the issues here involved. 

Coincidentally a hearing was being held in the reopened case 
commencing on January 15, 1947, and concluding on January 
17, 1947. Thereafter, on March 12, 1947, the Commission 
issued its supplemental Opinion No. 147-A, dated February 
20, 1947 (Pet. 179-199), and its order dated February 20, 1947 
(Pet. 200-201), supplementing the order of November 30,1946 
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issuing the certificate. The Commission's order of February 
20. 1947. made the determination relative to Panhandle 
Eastern’s rights contemplated by paragraph (B) (viii) of the 
order of November 30, 1946. It provided that the facilities 
authorized by the certificate should not be used for the trans¬ 
portation or sale of natural gas in the Detroit and Ann Arbor 
areas except upon the following terms and conditions: 

(1) That Panhandle (Eastern) is permitted to de¬ 
liver natural gas to Michigan Consolidated in accordance 
with the terms and conditions of its existing contracts 
during the life of such contracts (expected to terminate 
December 31.1951), and 

(2) That upon the termination of such contracts, and 
upon .mutually satisfactory terms, Panhandle (East¬ 
ern) is afforded reasonable opportunity to deliver and 
sell to Michigan Consolidated not less than the annual 
volumes of gas delivered and sold by it for either the 
years 1942 or 1945 or the average delivered for the five- 
year period 1942 through 1946. Further, Panhandle 
(Eastern) shall have the right to participate in the 
future growth of the Detroit and Ann Arbor markets 
by being given the opportunity to deliver and sell such 
additional volumes of gas to Michigan Consolidated as 
the latter may require in excess of the volumes of gas 
then being contractually purchased by it from Pan¬ 
handle (Eastern) and Michigan-Wisconsin, in order 
to maintain adequate service to consumers in the Detroit 
and Ann Arbor districts. 

It was further provided by the supplemental order that these 
conditions should be without prejudice to the filing of appli¬ 
cations by either Panhandle Eastern, Michigan-Wisconsin or 
Michigan Consolidated for modification or termination there¬ 
of provided, however, that Panhandle Eastern’s pattern of 
service as outlined in the order should not in any manner be 
affected by the Commission’s action upon such application so 
long as Panhandle Eastern is able and willing to maintain 
adequate service in conformance therewith. 
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On April 10, 1947 (Pet. 14), Panhandle Eastern filed with 
the Commission an application for rehearing on each of the 
orders and opinions of the Commission in the proceeding, in¬ 
cluding the orders to which the earlier applications for rehear¬ 
ing had been addressed. This application for rehearing, by- 
reason of the Commission’s inaction thereon, is deemed to have 
been denied at the expiration of 30 days after the filing thereof 
by virtue of the provisions of Section 19 (a) of the Natural 
Gas Act. 

On May 6, 1947, the Commission entered another order en¬ 
titled “Order Modifying Opinion No. 147 and Order in Re¬ 
lation Thereto of November 30 and Supplemental Order in 
Connection Therewith of December 30, 1946” (Pet. 226-227). 
This order of May 6, 1947. modified the Commission’s order 
of November 30, 1946, Opinion No. 147, and the order of De¬ 
cember 30, 1946 by correcting certain errors therein. It also 
modified the condition in paragraph (B) (vii) of the certificate 
order of November 30, 1946, requiring the applicant to submit 
to the Commission a schedule of rates and charges in form satis¬ 
factory to the Commission providing for adequate and reason¬ 
able rates and charges consistent with the public interest. The 
order of November 30, 1946, had required this schedule of rates 
and charges to be submitted within six months after issuance 
of the certificate. This was changed by the order of May 6,, 
1947 to provide that the facilities authorized should not be used 
for the transportation or sale of natural gas, subject to the 
jurisdiction of the Commission until the applicant had sub¬ 
mitted a schedule of rates and charges satisfactory to the Com¬ 
mission. thus making the use of the facilities contingent on 
such filing. 

On July 2, 1947, Panhandle Eastern filed its petition for re¬ 
view in this Court. 

Thereafter, on October 10. 1947. Panhandle Eastern filed 
in this Court a supplemental petition for leave to adduce ad¬ 
ditional evidence with respect to (a) alleged increases in the 
estimated cost of construction of the Michigan-Wisconsin 
project developing since the conclusion of the hearings before 
the Commission; (b) the alleged revised design of the project 
and plan of Michigan-Wisconsin Pipe Line Company to sub- 
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stitute 24-inch diameter pipe for 26-inch diameter pipe in 
the construction of the main pipe line and to make substantial 
changes in the compressor facilities; (c) a suit pending before 
the District Court of the United States for the Northern Dis¬ 
trict of Oklahoma filed by Phillips Petroleum Company against 
the Skelly Oil Company, Stanolind Oil and Gas Company, and 
Magnolia Petroleum Company for declaratory judgment as to 
whether the natural-gas supply contracts between Phillips and 
such companies are terminated in view of the Commission’s 
action in connection with the issuance of the certificate to 
Michigan-Wisconsin; and (d) as to Michigan-Wisconsin’s in¬ 
tention to proceed with the construction of the proposed pipe 
line notwithstanding the above developments. The respond¬ 
ent, Federal Power Commission, filed objections to the above- 
mentioned motion and also a memorandum of law in support 
of the objections opposing the motion on the ground that the 
additional evidence which it was sought to adduce was not 
material; that there had not been shown that there were reason¬ 
able grounds for failure to adduce such additional evidence in 
the proceedings before the Commission within Section 19 (b) of 
the Natural Gas Act; and that, so far as the additional evidence 
relates to matters which have occurred since the conclusion 
of the proceedings before the Commission, taking such evidence 
was not, under the authorities, permissible under Section 19 (b) 
of the Natural Gas Act. 8 This motion to adduce additional 
evidence is still pending undecided before this Court. 

There is also pending before this Court a motion of Michigan- 
Wisconsin to dismiss the petition for review of Panhandle 
Eastern on the ground that (1) Panhandle is not a “party 
aggrieved” and hence not entitled under Section 19 (b) of the 
Natural Gas Act to file a petition for review and (2) the petition 
for review is frivolous and hence should be dismissed. 

'The following cases may be cited in addition to those cited in the Com¬ 
mission’s points and authorities in opposition to the motion to adduce addi¬ 
tional evidence heretofore filed: National Labor Relations Board v. Acme 
Air Appliance Co., Inc., 117 F. 2d 417, 421; Koppcrs United Co., ct al. v. Se¬ 
curities and Exchange Commission, 7S App. D. C. 151, 155; 138 F. 2d 577, 581. 
Cf. St. Joseph Stockyards Co. v. United States, 29S U. S. 38, 48: United States 
v. Pierce Auto Lines, 327 U. S. 515, 534, 535. 
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STATUTES INVOLVED 


The more pertinent provisions of the Natural Gas Act are 
set forth in the appendix to this brief. We will also lodge copies 
of the Act with the Clerk for the use of the Court at the 
argument. 

SUMMARY OF ARGUMENT 

There is no requirement under Section 7 of the Natural 
Gas Act, where there is a natural-gas company presently serv¬ 
ing the market, that the Commission find that such natural- 
gas company has been given an opportunity to furnish such 
additional service as may be required. There is no established 
general principle of law, as contended by petitioner, that- a 
certificate of public convenience and necessity may not be is¬ 
sued to a proposed new supplier unless the present supplier has 
been given an opportunity to furnish such additional service 
as may be required. Section 7 of the Natural Gas Act as 
amended in 1942 does not require such a finding. Section 7 (g) 
of the Act expressly provides that a certificate may be issued 
to a new company serving an area already being served by 
another natural-gas company. The ability of the existing 
natural-gas company to render such additional service may be 
taken into consideration as an element by the Commission in its 
discretion in determining present and future public convenience 
and necessity but a finding on the subject is not necessary as a 
matter of law. This is shown by the decisions which have been 
handed down by the courts under Section 7 of the Natural Gas 
Act as amended and under the Motor Carrier Act, from which 
the certificate provisions of the Natural Gas Act as amended 
are derived. Under the Motor Carrier Act, it has been held 
that even a finding that existing service and facilities are not 
adequate is not necessary, if it is found that the certificate is 
required by public convenience and necessity. There being no 
such rule of law, petitioner’s other contentions as to alleged 
lack of findings and of substantial evidence fall. However, 
there were sufficient findings and substantial evidence, contrary 
to petitioner’s contentions. 

The Commission made all necessary findings that Michigan- 
Wisconsin is able properly to do the acts and perform the serv- 

7S5573—18-3 
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ice proposed, particularly so far as ability to finance and sub¬ 
mission of a satisfactory schedule of rates (which are the two 
points brought in issue by petitioner) are concerned. The 
Commission made such findings as were necessary on the sub¬ 
ject of ability to finance and these findings were supported by 

substantial evidence. The certificate was properly conditioned 
on future approval of the financing by the Securities and Ex¬ 
change Commission. The Securities and Exchange Commis¬ 
sion has jurisdiction over these financings as such whereas the 
Federal Power Commission does not. Such a condition was 
reasonable and required by public convenience and necessity 

within the provisions of Section 7 (e) of the Natural Gas Act. 
Moreover, any question as to financing is rendered moot by the 
approval of the Securities and Exchange Commission, in com¬ 
pliance with such condition. With regard to rate structure, the 
modified provision requiring submission of a satisfactory rate 
schedule prior to the exercise of the rights granted by the 
certificate, was reasonable and in accordance with public con¬ 
venience and necessity within the requirements of Section 7 (e) 
of the Natural Gas Act. Such findings as were made by the 
Commission on the subject of rate structure were sufficient 
and were supported by substantial evidence. 

The conditions imposed by the Commission’s order issued 
March 12,1947, for the protection of petitioner were authorized 
by Section 7 of the Natural Gas Act as amended in 1942 and 
were not violative of any rights of petitioner. The Commis¬ 
sion’s order issued March 12, 1947, assured petitioner con¬ 
tinuance of contract deliveries under its contract with Michigan 
Consolidated until December 31, 1951, and thereafter of 
delivering its average deliveries for the five-year period 1942 
through 1946, plus a right to participate in the future growth 
of the Detroit and Ann Arbor market by being given the oppor¬ 
tunity to deliver additional amounts to Michigan Consolidated 
which the latter might require in excess of the volumes then 
being purchased by it under contract with Panhandle Eastern 
and Michigan-Wlsconsin. Even in the event that the addi¬ 
tional certificates were issued to Panhandle Eastern, Michigan- 
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Wisconsin or Michigan Consolidated, Panhandle Eastern’s pat¬ 
tern of service was assured. These provisions of the order 
issued March 12, 1947, were reasonable and required by public 
convenience and necessity. They gave petitioner more 
than it was entitled to under the precedents under the Natural 
Gas Act and the Motor Carrier Act, from which the Natural 
Gas Act provisions were derived. 

The record reveals no errors of procedure requiring reversal 
or modification of the Commission’s order under review. The 
procedure of the majority of the Commission is not shown by 
the petitioner to be affected with error prejudicial to petitioner. 
The action of two of the majority commissioners, in which the 
other majority commissioner did not participate, was well 
within permissible informal procedure looking toward adjust¬ 
ment and settlement allowed individual commissioners of an 
administrative agency. On the record, the only permissible 
conclusion is that the Commission considered the record which 
it has filed in court and based its decision thereon. There is no 
evidence in the record showing that petitioner was not allowed 
a fair hearing in connection with presentation of the case. Pe¬ 
titioner’s contentions as to partiality and unfairness are not sup¬ 
ported by the record. 

The contention of intervening coal and railroad interests are 
without merit. The Commission considered the effect of the 
construction of the pipe-line upon the interests of these inter- 
venors and made sufficient findings thereon. The matters 
raised by the intervenors were matters which the Commission 
might take into consideration in its discretion in making its de¬ 
termination as to the requirements of public convenience and 
necessity but there was no requirement as a matter of law of a 
finding on the subject. The findings of the Commission on the 
subject of ability to perform and the adequacy of the petition¬ 
er’s supply of natural gas were sufficient and were supported 
by substantial evidence. In any event, intervenors not being 
aggrieved by the matters complained of have no standing to 
make the contentions. 
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ARGUMENT 

I 

The Natural Gas Act does not require as a matter of law, that, 
prior to issuance of certificate of public convenience and 
necessity to a new supplier, it must be found that existing 
service is inadequate and the present supplier has been given 
opportunity to furnish such additional service, as may be 
required 

Petitioner bases its point 1 upon what it claims to be “the 
well-established principle of law applicable to the case at bar’’ 
that “a certificate of public convenience and necessity may not 
be issued to a proposed new supplier unless the existing service 
is inadequate and the present supplier has been given an op¬ 
portunity to furnish such additional service as may be re¬ 
quired.” On the basis of this alleged “well-established 
1 principle of law” petitioner claims that there is absence of 
essential findings and also of substantial proof in support of 
the Commission’s “conclusion” on these phases of the case. 

There is no applicable rule of law such as that alleged by 
petitioner. There is no such requirement contained in Section 
7 of the Natural Gas Act, as amended February 7, 1942, 
Section 7 (e) specifies that a “certificate shall be issued to any 
qualified applicant” if it is found (1) “that the applicant is 
able and willing properly to do the acts and to perform the 
service proposed,” and (2) that the proposed service, sale, 
operation, or construction “is or will be required by the present 
or future public convenience and necessity.” 9 

* 52 Stat. 827.15 U. S. C. 7l7f. 

Section 7 (e): “Except in the cases governed by the provisos contained in 
subsection (c) of this section, a certificate shall be issued to any qualified 
applicant therefor, authorizing the whole or any part of the operation, sale, 
service, construction, extension, or acquisition covered by the application, 
if it Is found that the applicant is able and willing properly to do the acts 
and to perform the service proposed and to conform to the provisions of 
the Act and the requirements, rules, and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, construction, 
extension, or acquisition, to the extent authorized by the certificate, is or 
will be required by the present or future public convenience and necessity; 
otherwise such application shall be denied. The Commission shall have 
the power to attach to the issuance of the certificate and to the exercise of 
the rights granted thereunder such reasonable terms and conditions as the 
public convenience and necessity may require.” 
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i 

Whether an applicant is “able and willing properly to do 
the acts and to perform the service proposed"' obviously has no 
bearing whatsoever on the questions of whether existing service 
is inadequate or whether a present supplier has been given the 
first opportunity to furnish such additional service as may be 
required. Nor does the second, and last, criterion prescribed 
in the statute—the determination of “present or future public 
convenience and necessity”—require the findings urged by 
petitioner as necessary precedents to the issuance of a certifi¬ 
cate to a new supplier. 

It is apparent from a reading of the statute alone that it does 
not require, as a matter of law, that, before the Commission | 
can grant a certificate to a competing natural-gas company, it 
must give the natural-gas company presently rendering service 
in the area an opportunity to furnish such additional service 
as may be required. The ability of the present supplier to 
render such additional service is an element which may be 
taken into consideration by the Commission in its discretion 
in determining present and future public convenience and 
necessity but the statute does not require findings on this sub¬ 
ject, as a condition precedent to the granting of a certificate. 
To the contrary, instead of laying down specific criteria to j 
guide the Commission in determining whether a new supplier 
should be granted a certificate authorizing it to enter an area 
already being served for the purpose of competing with or sub¬ 
stituting for another natural-gas company, Congress specifi¬ 
cally provided in subsection (g) of Section 7 of the Act that: j 

Nothing contained in this section shall be construed as a 
limitation upon the power of the Commission to grant 
certificates of public convenience and necessity for serv¬ 
ice of an area already being served by another natural- 
gas company. 

The obvious purpose of this subsection of the Act was to pre¬ 
vent a natural-gas company presently serving an area from 
preempting such market and it completely negatives peti¬ 
tioner’s contention that such a company has a permanent mo¬ 
nopoly under an inviolable certificate. This subsection in 
unmistakable language clearly recognizes the authority of the 
Commission to grant certificates authorizing service by a new 


i 
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supplier in competition with or in substitution for service being 
rendered by another natural-gas company, if the Commission 
finds that the new supplier and its proposed project meet the 
requirements of subsection 7 (e). 

Section 7 (c) of the Act, as amended, as stated by petitioner, 
was patterned after the certificate provisions of the Motor Car¬ 
rier Act of 1935. 10 and decisions of the Federal Courts cast light 
upon the meaning of the provisions of Section 7 (c) (Pet. Br. 
25). And it is clear, that the term “public convenience and 
necessity” contained in the Act was intended by Congress to be 
accorded its usual meaning as interpreted by the courts. 
I. C. C. v. Parker, 326 U. S. 60, 65. However, it is not necessary 
to turn to court decisions under the Motor Carrier Act in order 

♦ i 

to find judicial interpretation of the provisions of Section 7 
of the Natural Gas Act. Such section of this Act has been sub¬ 
jected to judicial review and the opinions of the Courts of 
Appeals fully support the conclusions expressed herein as to 
the powers of the Commission under the Act. 

In the case of Department of Conservation of Louisiana v. 
Federal Power Commission, 148 F. 2d 746, cert. den. 326 U. S. 
717, the Circuit Court of Appeals for the 5th Circuit points out 
that matters such as the findings which petitioner here argues 
are essential are matters proper for consideration by the Com¬ 
mission in its discretion in determining present or future public 
convenience and necessity and negatives the idea that an order 
of the Commission granting the certificate can be set aside for 
failure to make such a finding. The Circuit Court of Appeals 
said in its opinion in that case on pages 749-750: 

Assuming, without deciding, that the commission 
could properly consider as one of the facts entering into 
the granting or denial of the certificates the uses to which 
the gas was to be put, that is, that considerations of con¬ 
servation had a place in such granting or refusal, we 
think it quite plain that the statute does not make such 
matters determinative. * * * Normally it is for 

the Commission to draw the conclusion that the present 

10 Rei>ort No. 1200 of House Committee on Interstate and Foreign Com¬ 
merce, 77th Cons., 1st Sess., pp. 2-3; Hearings before that Committee on 
H. R. 3249, p. S2. 
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or future 'public convenience and necessity either re¬ 
quires or does not require the granting of a certificate. 
Normally an order granting a certificate may be set 
aside only when the evidence admits of but one conclu¬ 
sion, that its granting will not serve public convenience 
and necessity, or that the applicant is not in a position to 
supply the need. Inferior and superior uses aside, the 
evidence in this case leaves in no doubt that there was a 
public need. [Italics added.] 

The same rule w*as laid down by the United States Circuit 
Court of Appeals for the 6th Circuit in Kentucky Natural Gas 
Corp v. Federal Power Commission, 159 F. 2d 215. This ap¬ 
peal involved review of an order of the Commission granting 
a certificate to the Central Illinois Public Service Company 
instead of to the existing supplier, Kentucky Natural Gas Cor¬ 
poration. The facts involved in that case were not dissimilar 
from those in the case at hand and merit, therefore, a brief 
statement. Central Illinois, since 1932, had been receiving its 
gas supply from Kentucky Natural for distribution in the 
Mattoon, Illinois, area. In order to augment its supply of 
natural gas, Central Illinois applied to the Commission for a 
certificate authorizing the construction and operation of a pipe- j 
line to connect wuth the pipeline system of Pandhandle Eastern, j 
thus eliminating Kentucky Natural and effecting a substitution 
of gas supply. Kentucky Natural sought to expand its facili¬ 
ties for serving Central Illinois and also applied for a certificate 
to construct a similar pipeline commencing and terminating at 
the same points as proposed by Central Illinois. 

. The Commission dismissed Kentucky Natural’s application 
and granted a certificate to Central Illinois thereby displacing 
Kentucky Natural. In affirming such actions of the Commis¬ 
sion, the Circuit Court of Appeals said at pages 217-218: 

The question is controlled by the provisions of § 717f, j 
Title 15 U. S. C. A., which provides, with certain ex¬ 
ceptions not material here, * * * that a certifi¬ 
cate shall be issued to any qualified applicant therefor, 
authorizing the whole or any part of the operation, sale, ! 
service, construction, extension, or acquisition covered j 
by the application, if it is found that the applicant is 

| 

i 

i 
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able and willing properly to do the acts and to perform 
the service proposed and to conform to the provisions of 
this chapter, and the requirements, rules and regulations 
of the Commission thereunder, and that the proposed 
service, sale, operation, construction, extension, or ac¬ 
quisition, to the extent authorized by the certificate, is 
or will be required by the present or future public con¬ 
venience and necessity; otherwise such application shall 
be denied. It is well settled that it is for the Commis¬ 
sion to draw the conclusion that the present or future 
public convenience and necessity either requires or does 
not require the granting of a certificate. Normally an 
order granting a certificate may be set aside only when 
the evidence admits of but one conclusion, that its 
granting will not serve public convenience and necessity, 
or that the applicant is not in a position to supply the 
need. Department of Conservation v. Federal Power 
Commission, 14S Fed. (2d) 746, 750 (C. C. A. 5th). In 
the present case the findings of fact fully justify and 
support the Commission’s ruling that the applicant 
Central Illinois qualified under the provisions of the 
Act referred to and that the proposed service and con¬ 
struction is or will be required by the present or future 
public convenience and necessity. Accordingly, we are 
not authorized to set aside the ruling complained of. 
It may be true, as contended by petitioner, that it is 
also a qualified applicant, but such a fact, in and of itself, 
is not sufficient to set aside the granting of the certificate 
to a competing applicant. Where two competing ap¬ 
plicants are both qualified to perform the proposed serv¬ 
ice, the Commission is necessarily called upon to rule in 
favor of one and against the other. Such a ruling can¬ 
not be set aside on this review unless shown to be arbi¬ 
trary. Federal Power Commission v. Natural Gas 
Pipeline Co., 315 U. S. 575,5S6; Colorado Interstate Gas 
Co. v.- Federal Power Commission, 142 Fed. (2d) 643, 
955, affirmed 324 U. S. 581. The burden of making such 
a showing falls upon the petitioner. It has not been 
met in this case. [Italics added.] 
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In so holding, the Court found that the present supplier— 
even though operating under a grandfather certificate (3 F. P. C. 
971)—was not in a preferred position as against any other 
qualified applicant who sought to provide expanded service. 
This is clearly and completely contrary to the contention of 
Panhandle Eastern that the present supplier must be “first 
given an opportunity to furnish such additional service as 
may be required.” n 

The Circuit Court of Appeals further went on to point out 
in the Kentucky Natural case that under Section 7 of the 
Natural Gas Act the natural-gas company already serving the 
area does not have “a right to continue to exclusively serve” 
the area. The Court said on page 218: 

Its (Kentucky Natural’s) chief contention in attempt¬ 
ing to meet this burden (of proof) is that it has been 
satisfactorily supplying this territory since 1932 * * *. 
But a right to continue to exclusively serve the Mattoon 
area is not granted to it by the Natural Gas Act. .On 
the contrary, § 717f (g) Title 15 USCA appears to specifi¬ 
cally recognize the right of the Federal Power Commis¬ 
sion to issue a certificate of public convenience and 
necessity to a competitor, by providing “Nothing con¬ 
tained in this section shall be construed as a limitation 
upon the power of the Commission to grant certificates 
of public convenience and necessity for service of an 
area already being served by another natural gas com¬ 
pany.” See Arkansas Louisiana Gas Company v. Fed¬ 
eral Power Commission, 133 Fed. (2d) 281 (C. C. A. 5th). 

The views expressed by the Circuit Courts of Appeals in the 
Department of Conservation of Louisiana and the Kentucky 
Natural case, supra, as to this Commission’s authority under 
the certificate provisions of the Act, are consistent with the 
courts’ interpretations of similar sections of the Motor Carrier 
Act and other comparable statutes. 

11 The statements in the State cases relied upon by petitioner are dicta 
or else they depend upon the State court’s interpretation of special provi¬ 
sions of the statute involved. In view of the United States Supreme Court 
cases to the contrary, under the Motor Carrier Act, cited above, they carry 
no weight as authority here under the Natural Gas Act. 
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The decision of the majority of the Supreme Court in the 
case of Interstate Commerce Commission v. Parker, 326 U. S. 
60, is clearly against the petitioner's contention and contrary 
to the supposed “well established principle of law’.” The-fol¬ 
lowing statements of the court in the Parker case on page 65, 
it is submitted, state the correct rule: 

Public convenience and necessity is not defined by 
the statute. The nouns in the phrase possess connota¬ 
tions which have evolved from the half-century experi¬ 
ence of government in the regulation of transportation. 
When Congress in 1935 amended the Interstate Com¬ 
merce Act by adding the Motor Carrier Act, it chose 
the same words to state the condition for new motor 
lines which had been employed for similar purposes for 
railroads in the same act since the Transportation Act 
of 1920, §402 (IS) and (20), 41 Stat. 477. Such use 
indicated a continuation of the administrative and judi¬ 
cial interpretation of the language.” 

***** 

The purpose of Congress was to leave to the Commis¬ 
sion authoritatively to decide whether additional motor 
service would serve public convenience and necessity. 
Cf. Powell v. United. States, 300 U. S. 276, 2S7. This, 
of course, gives administrative discretion to the Com¬ 
mission, Cf. McLean Trucking Co. v. United States, 321 
U. S. 67, S7-SS, to draw its conclusion from the infinite 
variety of circumstances w’hich may occur in specific 
instances.” 

That the rule of law’ laid down by the majority of the 
United States Supreme Court in the case of Interstate Co?n~ 
merce Commission v. Parker, supra , is the rule of law’ of that 
court is shown beyond question by the subsequent opinion in 
United States v. Pierce Auto Lines, 327 U. S. 515. There, in 
an opinion by Mr. Justice Rutledge (with Mr. Justice Douglas 
dissenting), the court sustained the validity of an order of the 
Interstate Commerce Commission granting a certificate to each 
of two competing motor carriers serving the territory between 
Portland, Oregon, and San Francisco, California. It was con- 
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tended in that case that it was not sufficient for the Commission 
to make the usual findings supporting each applicant separately 
and a finding ‘'that the existing service between Portland and 
San Francisco was inadequate.” The court said in its opinion 
on pages 530-532: 

Appellees say that the order granting both appli¬ 
cations is defective in that it is not founded upon an 
express finding or indeed upon any finding that there 
was a need for two through-line operations which 
would be in competition with one another. They urge 
that it was not sufficient for the Commission to find, 
as it did on adequate evidence, that the existing serv¬ 
ice between Portland and San Francisco was inade¬ 
quate; and to conclude, as the report expressly stated, 
that in view of this fact, among others, “public conven¬ 
ience and necessity require the operations set forth in 
our findings herein.” This statement was additional 
to the explicit conclusion already noted that the situa¬ 
tion presented by the applications was one which re¬ 
quired either granting both or denying both. And 
the findings expressly stated, concerning each applica¬ 
tion, that the “present and future public convenience and 
necessity require” the extended operations. 

Apart from the fact that this was all that the statute 
required, cf. United States v. Detroit & Cleveland 
Navigation Co., 326 U. S. 236, and the further fact that 
there can be no presumption that the Commission dis¬ 
regarded the public or any other interest, there are two 
obvious answers. One is that the Commission, in 
making the separately stated findings, could not have 
been oblivious to the competitive consequences of its 
order or the relation of those consequences to the 
public interest. The other is that those findings, read 
in the light of the report, adequately and expressly 
cover the element of public convenience and necessity, 
including the competitive factors which the Commis¬ 
sion inescapably had in mind. Only the most hyper¬ 
critical reading of the findings, and one which ignores 
the report's explicit statements in many respects, could 
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construe them as meaning only that each operation 
was required by public convenience and necessity with¬ 
out any regard to the competitive consequences of 
granting both. [Italics added in part.] 

The court thus clearly negatived the idea that the existing 
carrier servicing the area had a right to be free from reason¬ 
able competition. Contrary to what is contended by peti¬ 
tioner here, the court said in footnote 20 on page 532 of its 
opinion: 

20 The Commission has recognized the value of rea¬ 
sonable competition, cf. Chesapeake & Ohio R l Co. v. 
United States, 2S3 U. S. 35; United States v. Detroit & 
Cleveland Navigation Co., 326 U. S. 236; Inland Mo¬ 
tor Freight v. United States, 36 F. Supp. S85; 44 
M. C. C. 535, 548, in no case perhaps more clearly than 
in those presented on this appeal. See also note 15. 

The court pointed out in footnote 15 above referred to that 
the effect of' granting both applications would be to split the 
traffic between the competing carriers just as the supplying of 
Detroit is split in the present case. The effect of granting the 
certificate to Michigan-Wisconsin obviously will be to split the 
business of supplying natural gas to Detroit and Ann Arbor 
between Panhandle Eastern and Michigan-Wisconsin. The 
question of whether this matter of splitting was a matter of ad¬ 
ministrative discretion came up before the district court for the 
"Western District of Virginia in Virginia Stage Lines v. United 
States, 48 F. Supp. 79 and it was there held that it was a matter 
of discretion with the commission. It was argued in the Vir¬ 
ginia Stage Lines case, supra, that the Commission was without 
power to approve a '‘split route,” but the court held that the 
matter was discretionary with the Commission and that it was 
“only one of the many factors the importance of which the 
Commission in its expert judgment is eminently qualified to 
determine and to appraise.” 

“There is no specification of the considerations by which the 
Commission is to be governed in determining whether the 
public convenience and necessity require the proposed con¬ 
struction. Under the Act it was the duty of the Commission 
to find the facts and, in the exercise of a reasonable judgment, 
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tc determine that question. Texas & Pac. Ry. Co. v. Gulf 
C. & S. F. Ry., 270 U. S. 266,273.” Ches. & Ohio Ry. v. United 
States, 283 U. S. 35, 42. Cf. Gray v. Powell, 314 U. S. 402, 
411-412. 

For further authorities to the effect that it is discretionary 
with the Commission and merely one of the circumstances to 
be taken into consideration in connection with the determina¬ 
tion of public convenience and necessity to decide whether or 
not reasonable competition as against an existing carrier or 
natural-gas company shall be allowed by granting a certificate 
to a competitor and that there is no rule of law such as that 
contended for by petitioner here that the existing carrier or 
natural-gas company already serving the area must be given an 
opportunity to furnish such additional service as may be re¬ 
quired before a certificate can be given to a competitor. See 
Davidso-n Transfer & Storage Co. v. United States, 42 F. Supp. 
215, affirmed 317 U. S. 587; North Coast Transportation Co. v. 
United States, 54 F. Supp. 448, appeal dismissed and motion to 
affirm granted, 323 U. S. 668; Carolina Scenic Coach Lines v. 
United States, 56 F. Supp. 801, affirmed 323 U. S. 678; and 
Shortline v. United States, 74 F. Supp. 68. 12 

On page 25 of its brief, petitioner cites Inland Motor 
Freight v. United States, 60 F. Supp. 520, as a holding that an 
order of the Interstate Commerce Commission would be set 
aside which did not comply with the alleged rule contended for 
by petitioner. However, the decision of the court in the In¬ 
land Motor Freight case touches only the point of the neces¬ 
sity for showing that present service is inadequate. However, 
even on that point as well as on the point for which it is cited 

i: There is nothing in the legislative history either of Sec. 7 as enacted in 
193S or of the 1942 amendment to Sec. 7 indicating any support for the 
alleged rule of law contended for by petitioner. As a matter of fact in the 
places where suggestion is made of the matters which the Commission might 
take into consideration in connection with determining of public conveni¬ 
ence and necessity under 1942 amendment, no mention is made of giving the 
existing natural-gas company serving the area an opportunity to furnish 
such additional service as may be required. See testimony of Commissioner 
Manly on pp. 6 and 15 in hearings before Committee on Interstate and 
Foreign Commerce, House of Representatives, 77th Cong., 1st Sess. on H. R. 
5249 held July 10 and 11, 1941, and House Report No. 1290, 77th Cong., 1st 
Sess., pp. 2 and 3. 
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by petitioner, it is contrary to a long line of decisions of the 
United States Supreme Court which hold that it is not even 
necessary for the Commission to make a finding that existing 
sendees and facilities are not adequate. This is shown by the 
following quotation from the opinion of the court in A. B. & C. 
Motor Transport Co. v. United States, 69 F. Supp. 166, 169— 
170, which cites the Inland Motor Freight case as being contra 
to the established rule: 

[5, 6] The Commission s decision that the transporta¬ 
tion service proposed by the applicant is required by 
public convenience and necessity is not invalidated by 
the absence oj a positive finding that existing carriers 
are not providing adequate transportation facilities. 
An increase in competition is not a reason for denying 
the Commission’s authority to issue a certificate. The 
Supreme Court in United States v. Pierce Auto Freight 
Lines, Inc., 327 U. S. 515. at page 532, 66 S. Ct. 6S7, at 
page 696. stated: “* * * the Commission, in making 

the separately stated findings, could not have been ob¬ 
livious to the competitive consequences of its order or 
the relation of those consequences to the public in¬ 
terest.” And in the footnote, 327 U. S. page 532, 66 S. 
Ct. 696, the following appeared: “The Commission has 
recognized the value of reasonable competition, cf. 
Chesapeake & Ohio R. Co. v. United States, 2S3 U. S. 
35, 51 S. Ct. 337, 75 L. Ed. S24; United States v. De¬ 
troit & Cleveland Navigation Co., 326 U. S. 236, 66 
S. Ct. 75; Inland Motor Freight v. United States, D. C. 
36 F. Supp. SS5; 44 M. C. C. 535, 54S, in no case perhaps 
more clearly than in those presented on this appeal.” 
Further, on page 532 of 327 U. S. on page 696 of 66 S. Ct., 
the Supreme Court went on to state: “* * * those 

findings, read in the light of the report, adequately and 
expressly cover the element of public convenience and 
necessity, including the competitive factors which the 
Commission inescapably had in mind.” This case 
precludes any suggestion that carriers initially in a field 
are immune against additional and competitive carriers 
in the face of public convenience and necessity. As 
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stated in Section 207 (b), 49 U. S. C. A. § 307 (b), a 
certificate under the Act does not confer any proprietary 
or property rights in the use of the public highways. 
See also Davidson Transfer & Storage Co. v. United 
States, D. C. 42 F. Supp. 215, affd per curiam, 317 U. S. 
587, 63 S. Ct. 31,87 L. Ed. 4S1. Inland Motor Freight v. 
United States, D. C., 60 F. Supp. 520, 524, contra. In 
the light of the cases cited the Commission was not re¬ 
quired to make the positive finding that existing service 
was inadequate. [Italics added.] 13 

As it was not necessary for the Commission to find either 
that the existing service was inadequate or that the natural- 
gas company presently serving the area had been given an op¬ 
portunity to furnish such additional service as may be required, 
the rest of petitioner's arguments on alleged lack of findings 
and substantial proof on these points must fall. 

A review of the findings and the evidence shows these further 
contentions of petitioner also to be groundless. 

In the November 30, 1946, order (Pet. 86), in paragraph (3), j 
the Commission found that, although Panhandle has applied 
for and received authority for somewhat enlarged facilities 
which will enable it to increase to some extent its deliveries 
to said markets in Michigan, in Docket No. G-706, “it has not 
applied for sufficient facilities nor demonstrated its ability to 
serve adequately the needs of these markets in addition to the 
expanding requirements of those which it enjoys in the other 
areas which it supplies in Indiana, Illinois and Missouri.” The 
Commission found that “augmentation of the supply of nat¬ 
ural gas to the market areas here in question through the facili- 
— 

15 On this point as to the lack of necessity for a finding by the Commission 
that existing service was inadequate, petitioner cites the dissenting opinion 
of Mr. Justice Douglas in Interstate Comm tree Commission v. Parker, 326 
U. S. 60, 74. It is submitted that, as is shown in the above quotation from j 
the A. B. <£ C. Motor Transport Co. case, the decisions of the United States 
Supreme Court are uniformly to the effect that “the Commission was not 
required to make a positive finding that existing service was inadequate.” 
The opinions of the Interstate Commerce Commission in motor carrier cases 
containing dicta to the contrary, also relied upon by petitioner, are of no 
weight in the light of the Supreme Court and other Federal court decisions. 
The Mackay Radio & Telegraph Co. case referred to by petitioner is not in 
point. 


j 

I 
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ties proposed to be constructed and operated by applicant 
will be in the public interest.” 

In its opinion No. 147 the Commission discussed Panhandle’s 
general inability to supply the demands of its markets (Pet. 
14S, et seq.) and the Detroit and Ann Arbor markets in par¬ 
ticular. It said that the volume of gas which Michigan Con¬ 
solidated may purchase under its contract with Panhandle is 
not now' and has not been for some time sufficient to meet the 
increasing demands of its consumers, especially in the Detroit 
'area. Further, the Commission found that “the. record shows 
that the deficiency is becoming constantly greater.” It further 
says (Pet. 149) that the “consuming public in Detroit and else- 
wffiere has, therefore, been unable to receive natural gas in suf¬ 
ficient volume to meet its needs and desires by reason of the 
inability of distributing companies to obtain adequate quanti¬ 
ties of such gas.” The opinion discusses the “history of fruit¬ 
less negotiations” between representatives of Michigan Con¬ 
solidated and Panhandle. The opinion points out that the 
Michigan Public Service Commission favored favorable action 
on the application of Michigan-Wisconsin and that the record 
“also indicates that the representatives of the City of Detroit 
not only conceded the need for substantial additional quantities 
of gas for their city, but urged that this Commission take defin¬ 
itive action in order to assure an adequate supply of gas for 
the people of Detroit.” This discussion was preceded by fur¬ 
ther discussion (beginning at Pet. 146) starting with the war 
1 shortages, taking up the shortage of steel pipe, and then re¬ 
ferring to the conferences and hearings in proceeding before 
this Commission in Docket Nos. G-200 and G-207 prescribing 
emergency service rules and regulations governing deliveries 
of gas by Panhandle. The opinion further says (Pet. 148) 

' that while it is not possible to predict accurately the future 
supply and demand situation “the conclusion is inescapable 
that if restrictions were removed from local distributing compa¬ 
nies and the many thousands of actual and potential house¬ 
heating and firm industrial customers were permitted to receive 
the quantities of gas they desire, Panhandle (Eastern) or any 
other company that might be similarly situated may find it 
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difficult to render adequate service to such customers at least 
within the reasonably foreseeable future.” 

In its Opinion No. 147-A (beginning at Pet. 189 (Cf. Pet. 
150)) there is a discussion of the Group A facilities authorized 
by the Commission on June 4,1946 (Docket No. G-706), which 
increased the pipe-line capacity of Panhandle by 10,000 M. c. f. 
per day, resulting in a daily total capacity of 393,000 M. c. f. 
(Cf. Pet. 115), and the Group B facilities authorized by the 
Commission on November 30, 1946 (Docket No. G-706) which 
will add an additional 80,000 M. c. f. of daily capacity raising 
the system capacity to 473,000 M. c. f. per day (Cf. Pet. 115). 
Witness Morton, Vice President in Charge of Operations of 
Panhandle Eastern, is then quoted to the effect that in order 
for the company to supply its market requirements for the 
winter periods of 1947-1948 and 1948-1949, it will be necessary 
for them to install both the A and B facilities, and in order 
to meet the requirements of 1949-1950 and 1950-1951, the 
suggested C and D facilities will have to be installed and in 
operation (Tr. 10315). Even then, no application nor firm 
proposals with reference to the construction and operation of 
the suggested C and D facilities had been filed with the 
Commission. 

The Commission refers (Pet. 193) to Panhandle’s growing 
markets in Missouri, Illinois and Michigan and states that 
they will require increased quantities of gas equal to or exceed¬ 
ing in amount the annual volumes of gas sold to Michigan 
Consolidated, saying: “In fact, the growth has been so acute 
that it has been necessary for the regulatory bodies of certain 
states to initiate orders permitting restrictions being placed 
upon the distribution of gas for space heating purposes.” 

The findings of the Commission are supported by 
substantial evidence. See Tr. 5270-5307, 5661, 5726- 
5727, 7389, 7763-7764, ‘ 10177-10178, 10188-10189, 10199, 
10315, 10408, 1043S-10439, 10551-10553, 12564-12567, 12820- 
12821, 13391-13392, 14143-14145, 14161-14168, 14289-14292, 
14783-14788, 15248-15249, 15375-15378, 15393-15394, 16456- 
16457, 16466; Exhs. 224, 255, 255-A, 279, 281-283, 286, 297, 
298, 387, 419, 469, 508. 
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II 

The Commission’s findings that Michigan-Wisconsin is able 
properly to do the acts and perform the service proposed 
are supported by sufficient subsidiary' findings and substan¬ 
tial evidence, particularly so far as ability to finance and 
submission of a satisfactory schedule of rates and charges 
are concerned 

Petitioner contends under its second point that the Com¬ 
mission erred in granting a certificate to Michigan-Wisconsin 
because of alleged lack of substantial proof and supporting 
findings required by Section 7 (e) of the Natural Gas Act that 
Michigan-Wisconsin was able properly to do the acts and per¬ 
form the service proposed. While petitioner’s contention is 
broad enough to cover the whole scope of ability properly 
to do the acts and perform the service proposed, the argument 
is directed only to two points, namely, ability to finance and 
the furnishing of a satisfactory schedule of rates and charges. 
As the other matters are not argued, it may be assumed, in 
accordance with a long line of decisions of this and other courts, 
that any contentions as to them have been abandoned. Gen¬ 
eral Finance Loan Co. v. General Loan Co., 163 F. 2d 709, 711 
(C. C. A. S); Wardman-Justice Motors v. Petrie, 59 App. D. C. 
262, 267, 39 F. 2d 512, 517; Ginder v. Giufjrida, 61 App. D. C. 
33S, 340, 62 F. 2d 877, 879; Jackson v. Fuller, 66 App. D. C. 
239, 241, 85 F. 2d S16, 818; Abrams v. American Security & 
Trust Co., 72 App. D. C. 79, SO, 111 F. 2d 520, 521. 

(a) Ability to Finance. 

As a matter of fact, the Commission did make supporting 
findings on the subject of financing. 

In the order of November 30, 1946 (Pet. S6), while it found 
that applicant had not obtained all the necessary approvals “of 
its proposed financing from the Securities and Exchange Com¬ 
mission,” the Commission provided that the authorization 
granted should be expressly conditioned upon the obtaining of 
such consent. The ordering part of the order, paragraph (B) 
(iii) (Pet. 89), conditioned the order on the requirement that 
“Applicant shall obtain approval of its proposed plan of financ¬ 
ing by the Securities and Exchange Commission, and the grant 
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of the certificate herein authorized shall be without prejudice 
to any action which may be taken by that Commission.’’ 

Commission’s opinion No. 147 (beginning at Pet. 138) con¬ 
tains findings covering 3 pages relative to financing. It states 
the terms of the financing and then says that “although Ap¬ 
plicant did not submit firm proof with respect to the purchase of 
the foregoing securities, in explanation thereof” it made a 
statement which is given in the text. This statement is to the 
effect that applicant’s parent holding company, the American 
Light and Traction Company, is a regulated holding company 
under the Public Utility Holding Company Act and that, 
accordingly, the usual pattern of financing ordinarily presented 
by applicants before the Federal Power Commission cannot be 
followed by applicant in this proceeding. Under Rule U-50 
of Securities and Exchange Commission, competitive bidding 
is required w’hich prevents the securing of firm commitments. 
The opinion states that the Securities and Exchange Commis¬ 
sion had theretofore, by two separate actions, authorized the 
sale of 3,150 shares of common stock of applicant with a total 
par value of $315,000, for the purpose of forming Michigan- 
Wisconsin Pipe Line Company and the prosecution of required 
certificate applications. In view of these circumstances, the 
Commission held that it was not necessary “that Applicant at 
this time submit firm proof of its ability to finance the proposed 
project,” in view of the jurisdiction of the Securities and Ex¬ 
change Commission in such matters (Pet. 140). Accordingly, 
the certificate was issued conditioned upon securing of the 
necessary authorizations from Securities and Exchange Com¬ 
mission. 

However, petitioner's objection, judging from its argument 
rather than its statement of its Point II, seems to be not that 
the Commission did not find present firm commitments to 
finance but that it made the certificate conditional on future 
approval by the Securities and Exchange Commission. 

The petitioner is clearly in error as to its view on this point. 

Michigan-Wisconsin is a subsidiary of a “public utility hold¬ 
ing company” under the Public Utility Holding Company Act 
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of 1935. The holding-company system of which it is a part 
is in process of reorganization under the Public Utility Holding 
Company Act by the Securities and Ex^iange Commission. 
The proposed financing cannot be undertaken without approval 
by the Securities and Exchange Commission under the Public 
Utility Holding Company Act. 

It is obvious under this situation that approval by the Securi¬ 
ties and Exchange Commission must be obtained and that this 
Commission had no alternative to making the certificate con¬ 
ditional upon approval of the financing by the Securities and 
Exchange Commission. 

Where the Federal Power Commission has mandatory juris¬ 
diction over issuance of a certificate and the Securities and 
Exchange Commission has mandatory jurisdiction over the fi¬ 
nancing, the only practical solution is that which was followed 
in this case, i. e., for the Federal Power Commission to issue the 
certificate subject to a condition that the financing receive the 
approval of the Securities and Exchange Commission. Cf. 
Atchison, T. & S. F. Ry. Co. v. Railroad Comm., 2SS P. 775, 778, 
and Atchison Ry. v. Railroad Comm., 2S3 U. S 3S0; see also 
Atchison, T & S. F. Ry. Co. v. Railroad Comm., 190 Cal. 214, 
211 P. 460; Railroad Comm. v. Southern Pacific Company, 264 
U. S. 331; Interstate Commerce Commission v. United States, 
ex rel., City of Los Angeles, 280 U. S. 52. 

Petitioner suggests that this Commission did not examine 
the proposed plan of financing. This is completely refuted 
by the discussion in Opinion No. 147 which led to the conclu¬ 
sion that the certificate issued should be conditioned upon the 
securing of necessary authorizations from the Securities and 
Exchange Commission as to the financing of the proposed 
project. (Pet. 138-140.) The Commission is not called upon 
nor could it pass final judgment on Michigan-Wisconsin’s 
proposed financing, for that is a matter wholly within the 
jurisdiction of the Securities and Exchange Commission. 

It is argued by petitioner that the imposition of such a 
condition establishes Michigan-Wisconsin’s present inability 
to do the acts and perform the service proposed. Assuming 
arguendo that this is so, it proves nothing. Petitioner appar- 
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ently fails to recognize the fact that Michigan-Wisconsin could 
have presented to this Commission a definite and firm commit¬ 
ment for financing only if it had (1) secured the final approval 
of the Securities and Exchange Commission of a financing and 
reorganization plan, and (2) had offered its securities and 
received and accepted competitive bids therefor. In the ab¬ 
sence of a certificate from this Commission authorizing the 
proposed project, it would seem that such approval and sale 
of securities would have been not only impracticable but 
impossible. 1 * 

Under Section 7 (e) of the Natural Gas Act the Commission 
has express power “to attach to the issuance of a certificate 
and to the exercise of the rights granted thereunder such reason¬ 
able terms and conditions as public convenience and necessity 
may require.” The Commission had clear authority to insert 
the condition as to approval of the financing by the Securities 
and Exchange Commission. 15 

(b) Rate Structure. 

Petitioner's second point so far as it relates to rate schedules 
is stated both in the summary of argument on pages 19-20 
and the statement of the point on pages 41 and 42 as if the 
contention were that, in support of the Commission’s finding 
that Michigan-Wisconsin was able properly to do the act and 
perform the service proposed, the Commission failed to make 
necessary subsidiary findings as to submission of satisfactory 
schedule of rates and charges; and that the evidence on that 
point was not substantial. However, when the point is dis- 

14 In view of the fact that the Securities and Exchange Commission has 
approved the proposed financing of petitioner by memorandum opinion and 
order dated November 19, 1947, In the Matter of The United Light and 
Railways Company—American Light <t Traction Company, et al„ Holding 
Company Act Release No. 7856; its opinion and order dated December 30, 
1947, in the same matter Holding Company Act Release Nor 7951; and its 
order dated January 6, 1948 in the same matter pursuant to Rule U-50, 
File Nos. 59-11 and 54-25, the question raised by petitioner would now 
appear to be moot Cf. American Book v. Kansas, 193 U. S. 49. 

u For the findings and supporting substantial evidence on financing, see 
Pet. 138-140; Tr. 7035-7O4S, 7259-7262, 7321-7328; Exhs. 415, 434, 435, 437, 
438, 439. For detailed discussion of financing, see Tr. 5105-5107, 5120-5121, 
5125-5130, 5139-5141, 5156-5158, 7034-7063, 7257-7262, 7312-7338, 12923- 
32937, 13131-13145. 
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cussed on pages 45-47 of petitioner’s brief, the contention is 
that, under the legislative history of Section 7 of the Natural 
Gas Act, the Commission must approve the rates before con¬ 
struction of the enterprise. Consequently, the argument here , 

is directed to the latter contention. 

Section 7 (e) of the Natural Gas Act quoted above gives the 
Commission authority to attach conditions to the issuing of a 
certificate and also “to the exercise of the rights granted there¬ 
under.” The only limitation is that the terms and conditions 
be “reasonable” and “as the public convenience and necessity 
may require.” 

The following is the state of the record with reference to 
findings on this subject. 

In the order dated November 30. 1946 issuing the certificate 
(Pet. 87) paragraph (5) it is stated relative to Michigan-Wis- 
consin rate schedules: 

i 

Nor are the rate structures which it has submitted 
satisfactory to the Commission. 

The order further states that, in view of the fact that appli¬ 
cant has stated its willingness to comply with the requirements 
of the Natural Gas Act and rules and regulations of the Com¬ 
mission, the order “should be conditioned so as to provide Ap¬ 
plicant an opportunity to submit appropriate applications and 
revised rate schedules.” 

The same order, in the ordering part, paragraph (B) (vii) 

(Pet. 90), provides: 

The facilities herein authorized shall not be used for 
the transportation or sale of natural gas subject to the 
jurisdiction of the Commission, unless Applicant sub¬ 
mits to this Commission within six months after the is¬ 
suance of this certificate a schedule of rates and charges ( 

in a form satisfactory to this Commission, providing for 
adequate and reasonable rates and charges consistent / 

with the public interest. 

Opinion No. 147 (Pet. 132-134) contains a discussion of 

m v 

rates. This states that “the availability and use of the Austin 

and Reed City Storage Fields will enable economies to be ef- 4 

fected and assure a high load factor for the main pipeline 
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operation” and that applicant proposed to reflect these ad¬ 
vantages in the rates to be charged (Tr. 3392-3396. 67S5-67S6). 
The block type of rate structure was proposed for firm gas sales 
in Iowa, Missouri and Wisconsin from the time of the com¬ 
mencement of operations, and, in the Michigan market area, 
after 1951. The opinion discusses (Pet. 133) the claimed ad¬ 
vantages of this method of fixing'rates. It then states that 
interruptible sales of gas by applicant are proposed to be made 
at a flat rate of 14 cents per M. c. f. 

The opinion then says that (Pet. 134), from the time of com¬ 
mencement of operations of the proposed project until the 
expiration on December 31. 1951, of the contract between Pan¬ 
handle Eastern and Michigan Consolidated, “Applicant 
will be able to deliver only a portion of the gas requirements 
of the Michigan markets but will be able to put into under¬ 
ground storage considerable quantities of gas which will sub¬ 
sequently be available for Michigan Consolidated and other 
Michigan markets.” It is proposed, therefore, that Michigan 
Consolidated pay an annual fixed charge of SI,300,000, plus 
14 cents per M. c. f. for gas delivered during the interim period 
(Tr. 3390; 3402; Exh. 150, 147). The opinion then concludes 
that “Due to the unusual form of rate proposed, further study 
should be given this matter both by the Commission and by 
the Applicant to determine whether the proposed rates or some 
other form of rates will assure the lowest reasonable ultimate 
consumer charges and at the same time give to the distributing 
companies an incentive for the sound expansion of their gas 
utility business.” It then proposes that since the facilities 
will not become operative until some time in the future, Ap¬ 
plicant should be permitted a reasonable time for the further 
study of a rate schedule, or schedules, adequate to meet the 
reasonable cost of service consistent with the public interest. 
The order was, therefore, conditioned, (Pet. 134) “to the ex¬ 
tent that Applicant submit a schedule of rates satisfactory in 
form to the Commission within six months from the issuance of 
the certificate.” 

Supplemental Opinion No. 147-A dated February 20, 1947, 
does not discuss the matter of rate schedules, but the time for 
filing of the rate schedules was extended by order of May 6, 
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1947 (Pet. 226-227), amending the condition to provide that 
the facilities authorized “shall not be used for the transporta¬ 
tion or sale of natural gas subject to the jurisdiction of the Com¬ 
mission until Applicant submits to this Commission a schedule 
of rates and charges in a form satisfactory to this Commission 
providing for adequate and reasonable rates and charges con¬ 
sistent with the public interest.” 

Petitioner quotes, in support of its contention, from the 
House Committee Report on the 1942 amendments to Section 
7 of the Natural Gas Act (House Report No. 1290, 77th Cong., 
1st Sess., pp. 2-3). The whole statement referred to by peti¬ 
tioner quoted in full is as follows: 

The bill when enacted will have the effect of giving the 
Commission an opportunity to scrutinize the financial 
set-up, the adequacy of the gas reserves, the feasibility 
and adequacy of the proposed services, and the charac¬ 
teristics of the rate structure in connection with the pro¬ 
posed construction or extension at a time when such 
vital matters can readily be modified as the public inter¬ 
est may demand. Without such authority, the Commis¬ 
sion may find itself confronted with a situation where 
it must either accept conditions which appear unde¬ 
sirable in the public interest, or require, subsequent to 
construction, changes which may have much more seri¬ 
ous practical consequences than they would have had if 
they had been made before the public was asked to 
finance the enterprise. [Italics added.] 

A careful reading of the above quotation will show that peti¬ 
tioner has misinterpreted its meaning. All it says is that the 
Commission is by the amended section to be given “an oppor¬ 
tunity to scrutinize” certain matters, including “the charac¬ 
teristics of the rate structure.” The quoted statement says 
that, without such authority,' the Commission might find itself 
confronted with a situation where the alternative would be 
either accepting conditions which appear undesirable in the 
public interest or requiring, subsequent to construction, 
changes which might have much more serious practical conse- 
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quences than they would have had had they been made before 
the public was asked to finance the enterprise. This is a state¬ 
ment as to what would be the situation without the authority 
given by the amended section but it is clearly not a statement 
that under the amended section the Commission must approve 
the rate structure before construction of the project can be 
allowed to begin. 

The petitioner does not quote from the later Senate Report 
on the 1942 amendment (Senate Report No. 94S, 77th Cong., 
2d Sess., dated January 9, 1942). The Senate Report says on 
pages 1 and 2: 

Provisions of the Natural Gas Act empower the Com¬ 
mission to prevent uneconomic extensions and waste, 
but it can so regulate such powers only when the exten¬ 
sion is to “a market in which natural gas is already being 
served by another natural-gas company.” Thus the pos¬ 
sibilities of waste, uneconomic and uncontrolled exten¬ 
sions are multiple and tremendous. The present bill 
would correct this glaring inadequacy of the act. It 
would also authorize the Commission to examine costs, 
finances, necessity, feasibility, and adequacy of proposed 
services. The characteristics of their rate structure 
could he studied. Obviously these are powers that Fed¬ 
eral Power Commission should have and should exercise 
in the public interest. [Italics added.] 

It is to be noted that here the only statement regarding 
rate structure is: 

The characteristics of their rate structure could be 
studied. [Italics added.] 

The Commission in'its order did not only that which Con¬ 
gress said “could be” done (namely, study the characteristics 
of the rate structure), it went further to require Michigan- 
Wisconsin, prior to using the facilities, to submit “a schedule 
of rates and charges in a form satisfactory to this Com¬ 
mission.” 
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III 

The conditions imposed by paragraphs (A) and (B) of Com¬ 
mission’s order issued March 12, 1947, for the protection of 
Panhandle Eastern were authorized by Section 7 of the 
Natural Gas Act as amended and are not violative of any 
rights of Panhandle Eastern 

In prescribing the extent to which Panhandle Eastern 
should be afforded opportunity to deliver and sell gas to 
Michigan Consolidated the Commission said (Pet. 194): 

In this proceeding we have endeavored to point out 
that, although Panhandle has no exclusive right to 
serve a market for all time and thus claim a monopoly, 
a certain continuity of service should be preserved if 
possible. Thus, there is no intention on the part of 
the Commission herein to modify, terminate, or set 
aside any certificate heretofore issued by the Commis¬ 
sion to Panhandle. 

Accordingly, the Commission conditioned the order issued 
March 12, 1947 (Pet. 200-201), to restrict the certificate 
issued to Michigan-Wisconsin so that: 

1. Panhandle Eastern should be permitted to de¬ 
liver gas to Michigan Consolidated in accordance with 
existing contracts during the life of such contracts. 

2. Panhandle Eastern is afforded opportunity to 
deliver and sell to Michigan Consolidated, upon the 
termination of such contracts, in accordance with the 
pattern of service formed during the years immedi¬ 
ately preceding the issuance of such order. 

The petitioner contends that it was error for the Commis¬ 
sion to insert these conditions in its order, arguing that the 
effect of such conditions is to “cut the rights of Panhandle in 
the Detroit and Ann Arbor markets to a volume below’ that 
which it is delivering under valid certificates.” 

The conditions in the Commission’s order issued March 12, 
1947 referred to read as follows (Pet. 200-201): 

(A) That the facilities herein authorized shall not 
be used for the transportation or sale of natural gas 
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in the Detroit and Ann Arbor areas of Michigan ex¬ 
cept upon the following terms and conditions: 

(1) That Panhandle is permitted to deliver natural 
gas to Michigan Consolidated in accordance with the 
terms and conditions of its existing contracts during 
the life of such contracts, and 

(2) That upon the termination of such contracts, and 
upon mutually satisfactory terms, Panhandle is afforded 
reasonable opportunity to deliver and sell to Michigan 
Consolidated not less than the annual volumes of gas 
delivered and sold by it for either the years 1942 or 1945 
or the average delivered for the five-year period 1942 
through 1946. Further, Panhandle shall have the right 
to participate in the future growth of the Detroit and 
Ann Arbor markets by being given the opportunity to 
deliver and sell such additional volumes of gas to Michi¬ 
gan Consolidated as the latter may require in excess of 
the volumes of gas then being contractually purchased 
by it from Panhandle and Michigan-Wisconsin, in order 
to maintain adequate service to consumers in the 
Detroit and Ann Arbor districts. 

(B) The foregoing conditions are without prejudice 
to the filing of applications by either Panhandle, 
Michigan-Wisconsin, or Michigan Consolidated for 
modification or termination thereof provided, however, 
that Panhandle’s pattern of service as herein outlined 
shall not in any manner be affected by the Commission’s 
action upon such application so long as Panhandle is 
able and willing to maintain adequate service in con¬ 
formance therewith. 

A careful reading of the order shows that petitioner has no 
basis for contending that Panhandle Eastern is in any way 
cut down by the terms and conditions. The language of the 
conditions is permissive throughout and is in the nature of a 
grant of privileges to Panhandle Eastern. No limitations or 
restrictions are imposed upon Panhandle preventing it from 
delivering more than a specified quantity. 

It is provided that, during the period of the existing contract 
between Panhandle Eastern and Michigan Consolidated, that 
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is, until December 31, 1951, Panhandle Eastern is permitted to 
deliver the amount provided in the contract. 

After the expiration of the contract. Panhandle Eastern is to 
be afforded, upon mutually satisfactory terms, reasonable 
opportunity to deliver and sell to Michigan Consolidated not 
less than the annual volumes of gas delivered and sold by it 
for either the years 1942 or 1945 or the average delivered for 
the five-year period 1942 through 1946. There is nothing in 
this language limiting the amount which Panhandle Eastern 
may deliver or cutting down its rights in the Detroit and Ann 
Arbor markets with reference to volume. All that the provi¬ 
sion says is that the Commission will see that Panhandle has 
a reasonable opportunity to deliver and sell to Michigan Con¬ 
solidated not less than the amount found to be its pattern of' 
service. The amount that Panhandle Eastern has been de¬ 
livering to Michigan Consolidated is to be determined by Pan- 
handle's making a choice of either the 1942 or 1945 volume or 
the average delivered for the five-year period 1942 through 
1946. 

It is further provided by the order that Panhandle shall have 
the right to participate in the future growth of the Detroit and 
Ann Arbor market by being given the opportunity to deliver 
itself any additional amounts of gas to Michigan Consolidated 
which the latter may require in excess of the volumes then 
being purchased by it under contract from Panhandle Eastern 
and Michigan-Wisconsin, in order to maintain adequate service 
to consumers in the Detroit and Ann Arbor markets. Instead 
of this provision operating to cut down the volume which Pan¬ 
handle is permitted to deliver it actually gives Panhandle the 
right to make additional deliveries of gas as required to Michi¬ 
gan Consolidated to meet its requirements in excess of volumes 
being purchased by it under contract from Panhandle or 
Michigan-Wisconsin. 

Paragraph (B) of the order provides that these conditions 
are without prejudice to the filing of further applications for 
certificates by either Panhandle Eastern, Michigan-Wisconsin, 
or Michigan Consolidated, provided, however, that Panhandle 
Eastern’s pattern of service as outlined shall not in any man¬ 
ner be affected by the Commission’s action upon such appli- 
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cation so long as Panhandle Eastern is able and willing to ob¬ 
tain and maintain adequate service in conformance therewith. 
This provision again does not cut down Panhandle’s volume of 
delivery but assures the continuance of Panhandle Eastern’s 
pattern of service as outlined above so long as Panhandle East¬ 
ern is able and willing to maintain adequate service in con¬ 
formance therewith. 

Paragraphs (A) and (B) of the order issued March 12, 1947, 
are inserted by the Commission not for the purpose of limiting 
or restricting Panhandle Eastern but for the purpose of protect¬ 
ing it and giving it rights and privileges as against Michigan- 
Wisconsin and Michigan Consolidated. The Commission’s 
granting these rights and privileges to Panhandle Eastern is 
unobjectionable if they are reasonable and do not go below the 
minimum to which Panhandle Eastern reasonably is entitled. 

The wdiole effect of these provisions is to prevent Panhandle 
Eastern from being “frozen out” of the Detroit and Ann Arbor 
markets. 

In petitioner’s Summary of Argument (Pet. Br. 21) its ob¬ 
jections on this point are stated to be that such five-year (1942- 
1946) pattern of service was unrealistic and unfair to Pan¬ 
handle Eastern because (a) four of those years were years dur¬ 
ing which Panhandle Eastern’s sales and capacity and critical 
materials were rationed by the War Production Board; (b) in 
1946 Panhandle Eastern delivered 39 billion cubic feet to the 
Detroit and Ann Arbor markets; (c) Panhandle Eastern is 
authorized under outstanding certificates to supply 46 billion 
cubic feet per year to said markets and has installed the neces¬ 
sary facilities to make such deliveries; and (d) the local dis¬ 
tributor contemplates calling upon Panhandle Eastern to de¬ 
liver the entire contractual volumes of 46 billion cubic feet per 
year to said markets pending the completion of the ultimate 
project of Michigan-Wisconsin in 1952, and the majority ex¬ 
pects Panhandle Eastern to perform such obligation. 

In order to determine Panhandle Eastern’s pattern of 
service the Commission properly looked to past years to reflect 
what the nature of this service had been, and selected the five- 
year period immediately preceding the issuance of the order, 
the years 1942-1946. But, Panhandle Eastern argues, four of 
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these years were war years. However, they are the years 
which must be looked to in order to determine the nature of 
service to Michigan Consolidated that has been performed 
(Pet. 103, 181). During this five-year period, Panhandle 
Eastern enjoyed the greatest sales in its history—and its de¬ 
liveries to Michigan Consolidated were greater than ever before 
(Exh. 253, Tr. 197). 

In reaching the determination expressed in the order of 
March 12, 1947, the Commission found that such determi¬ 
nations properly reflected Panhandle Eastern's pattern of 
service under its certificate. It applied the test of “bona fide 
operations” as a standard which carried the connotation of 
substantiality. But, Panhandle Eastern argues this was not 
enough, the Commission should have considered what Pan¬ 
handle Eastern held itself out as able to do. To have done so 
would have required the Commission to attempt to look into 
the future in order to determine what petitioner might do. 
But this is not the test which has been recognized as proper 
in determining “grandfather” rights which are closely analo-- 
gous to the nature of the determination here made by the 
Commission. “It is ‘actual rather than potential or simulated 
service’ which is required. McDonald v. Thompson, 305 U. S. 
263, 266. Substantial, as distinguished from incidental, 
sporadic, or infrequent service is required.” United States v. 
Carolina Carriers Corp., 315 U. S. 475, 480-481. The Com¬ 
mission’s order gives opportunity to Panhandle Eastern to 
render future service at least in “substantial parity” with past 
bona fide operations. 

The Commission’s answer to the petitioner’s position on this 
point is that petitioner’s argument is based upon a miscon¬ 
ception of the rights of Panhandle Eastern as the natural-gas 
company presently serving the Detroit and Ann Arbor mar¬ 
kets. Petitioner has contended under point I that there is a 
“well-established principle of law” that the natural-gas com¬ 
pany presently supplying the area must be given an oppor¬ 
tunity to furnish such additional service as may be required. 
Petitioner contends that, if a certificate is granted to com¬ 
petitor without making this provision, petitioner’s rights are 
invaded and the granting of the certificate is error. 
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Under point I, we have shown that petitioner’s argument 
is based upon a misconception of the law. Under Section 7 of 
the Natural Gas Act as amended in 1942, which is based upon 
the provisions of the Motor Carrier Act, there is no principle 
of law such as that alleged to exist by petitioner. 

Under the Natural Gas Act as under the Motor Carrier Act, 
there is no requirement that the Commission find that the 
natural-gas company presently serving the area has been given 
an opportunity to furnish such additional service as may be 
required or even that the existing service is inadequate. A. B. 
& C. Motor Trans. Co. v. United States, 69 F. Supp. 166, 
169-170 (see quotation on page 26, supra), relying on David¬ 
son Transfer & Storage Co. v. United States, 42 F. Supp. 215, 
219, aff’d per curiam, 317 U. S. 587; United States v. Detroit 
& Cleveland Navigation Co., 326 U. S. 236; United States v. 
Pierce Auto Freight Lines Inc., 327 U. S. 515. As the United 
States Supreme Court said in Interstate Commerce Commis¬ 
sion v. Parker, 326 U. S. 60, on page 65, public convenience 
and necessity is not defined by the statute, but, when the 
language of a statute is taken from another statute, the adop¬ 
tion of the language indicates “a continuation of the adminis¬ 
trative and judicial interpretation of the language. Cf. Case 
v. Los Angeles Lumber Co., 308 U. S. 106,115.” 

There is no intention that the existing natural-gas company 
shall be free from competition. In fact, as the Supreme Court 
said in its footnote 20 on page 532 of its opinion in the case of 
United States v. Pierce Auto Lines, 327 U. S. 515, the statute 
and consequently the Commission “has recognized the value of 
reasonable competition.” 

Competition is only an element to be taken into considera¬ 
tion in connection with the determination of present and 
future public convenience and necessity. See the cases cited 
under point I, supra. If the Commission finds that a compet¬ 
ing applicant like Michigan-Wisconsin is entitled to a certifi¬ 
cate by the requirements of present and future public con¬ 
venience and necessity, that is all that is necessary. The only 
competition which the existing natural-gas company is entitled 
to be free from is competition not under a legally issued certifi¬ 
cate. If the competitor has a certificate which is based upon 
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the requirements of present and future public convenience and 
necessity, the existing natural-gas company has no right to be 
protected from the competition of such competitor. Kentucky 
Natural Gas Corp. v. Federal Power Comm., 159 F. (2d) 215. 

However, in order that the competing natural-gas company 
which is thus being certificated may be prevented from over¬ 
stepping the bounds of public convenience and necessity, it is 
proper and even necessary that the Commission should insert 
conditions such as those contained in the order issued March 12, 
1947, for the protection of the existing natural-gas company. 

The Federal Power Commission, by express provision of 
Section 7 (e) of the Natural Gas Act as amended in 1942, has 
“the power to attach to the issuance of the certificate and to 
the exercise of the rights granted thereunder such reasonable 
terms and conditions as the public convenience and necessity 
may require.” 

The only question, accordingly, both under the express 
language of Section 7 (e) of the Natural Gas Act and under 
the Supreme Court and other Federal court decisions quoted 
in this brief, is whether the conditions which have been imposed 
by the Commission in its order issued March 12, 1947, are rea¬ 
sonable and required by public convenience and necessity. 

In determining whether the conditions are reasonable and 
are required by public convenience and necessity, great weight 
must be attached to the decision of the Commission. The mat¬ 
ter is one within the discretion of the Commission and cannot 
be reviewed unless the Commission has been arbitrary. More¬ 
over, the construction of the certificates of Panhandle Eastern 
is for the Commission and the courts “cannot disregard such 
an interpretation in those circumstances unless it is clearly 
erroneous or arbitrary.” Adirondacks Transit Lines v. United 
States, 59 F. Supp. 503, affirmed 324 U. S. 824. 

The Commission in its order of December 30, 1946, in this 
case (Pet. 99-106) laid down the principles upon which its 
order issued March 12, 1947 (Pet. 200-201), is based. The 
Commission found in paragraph (1) that Panhandle East¬ 
ern’s grandfather certificate should not be construed as ex¬ 
tending its authorization beyond substantial parity with 
operations, service, transportation, and sale actually performed 
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on February 7, 1942 3C (Pet. 103). The same order found 
Panhandle’s actual deliveries in the Detroit district in 1942 
were 26,315,046 M.c.f. and in the Ann Arbor district 407,300 
M.c.f. 

The Commission, in its order dated December 30, 1946, in 
paragraph (1) (Pet. 103) also stated that the finding was 
equally applicable to such authorization as was granted Pan¬ 
handle Eastern by the Commission’s order issuing a nongrand¬ 
father certificate February 3, 1945, in docket G-452. In the 
same order, the Commission found (Pet. 104) that in 1943 
Panhandle’s annual sales in the Detroit district were 31,278,- 
739 M.c.f., in 1944, 31,520,211 M.c.f., and in 1945, 32,089,480 
M.c.f. It is also found that in 1943 Panhandle Eastern’s sales 
in the Ann Arbor district were 439,000 M.c.f., in 1944, 451,900 
M.c.f., and in 1945, 449,800 M.c.f. 

The Commission also found in its order of December 30, 
1946 (Pet. 103) that the pattern of service both as of February 
7, 1942, and February 3, 1945, can best be described by Pan¬ 
handle Eastern’s actual deliveries of gas under its contracts 
with Michigan Consolidated for resale in the Detroit and Ann 
Arbor districts in the years 1942-1946. The Commission in 
the same order (Pet. 104) as has been stated found the annual 
sales in the Detroit and Ann Arbor districts for the years 1942- 
1945 inclusive. In its supplemental Opinion No. 147-A (Pet. 
179-199, on Pet. 197, it found the combined deliveries for the 
Detroit and Ann Arbor districts in 1946 to be 39,230,000 M.c.f. 
The average for the years 1942 to 1946 inclusive is concededly 
approximately 32,000,000 M.c.f. 

After February 3, 1945, the date of issuance of the certificate 
in G-452, no new facilities were added prior to issuance of the 
Commission’s order of November 30, 1946, here under review. 
A certificate issued by the Commission for the so-called Group 
“A” facilities to Panhandle Eastern on June 4, 1946, has no 
significance for the purpose of the Commission’s order issued 
March 11, 1947, because no facilities were constructed there- 

” A “grandfather” certificate can authorize for the future only sub¬ 
stantially the same jurisdictional operation that was performed on the 
statutory date, February 7, 1942. Cf. Alton Railroad v. United States, 315 
U.S. 15, 20-25. 












46 


under. The same observation holds with respect to the Group 
“B” facilities authorized by the Commission’s order dated 
November 30, 1946, and there is the additional reason in the 
case of the Group “B” facilities that they were not even 
authorized at the time of issuance of the Commission’s order 
of November 30, 1946, here under review. 

In view of the fact that the conditions contained in the 
Commission’s order issued March 12, 1947, are clearly aimed 
at assuring Panhandle Eastern continuation of the service 
which it had been rendering during the five year period pre¬ 
ceding the issuance of the certificate of November 30, 1946, 
and in view of the legal situation which gives Panhandle 
Eastern protection only from competition not authorized by 
a validly issued certificate, it cannot be said that the condi¬ 
tions imposed by the Commission’s order of March 12, 1947, 
are in any way unreasonable or that they are not required by 
the present and future public convenience and necessity as 
found by the Commission. 

IV 

The record reveals no errors of procedure requiring reversal 

or modification of the Commission’s orders under review 

The petitioner contends that the record in this proceeding 
discloses a course of administrative action on the part of the 
majority - of the Commission favoring Michigan-Wisconsin 
which it claims was arbitrary and highly prejudicial to it. The 
particular course of administrative action complained of is that 
two of the commissioners who joined in the majority decision 
held conferences with counsel and officials of the opposing 
parties as ,to certain matters collateral to the proceeding, par¬ 
ticularly the “working out of a mutually satisfactory agree¬ 
ment upon a division of the Detroit and Ann Arbor markets 
between petitioner and applicant”, and that the majority 
undertook to decide the case by December 1. 1946, in order to 
enable Michigan-Wisconsin to comply with the provision in 
its supply contracts requiring it to obtain a certificate by that 
date, which petitioner claims left insufficient time for the 
preparation of written and oral argument, for preparation of 
a trial examiner’s report, and for consideration of the record 
and preparation of an appropriate order and opinion. 


47 


It is noteworthy that petitioner does not allege error in its 
point IV or show under the point that there was denial of 
due process or other error requiring reversal or modification 
of the Commission’s orders. Petitioner speaks of a course of 
administrative action by ‘‘the majority of the Commission.” 
In going into detail, it refers to conferences held by two of 
the majority commissioners with Michigan-Wisconsin, at the 
same time stating in a footnote that the two commissioners 
also held conferences regarding the same matter with Pan¬ 
handle Eastern. Petitioner fails to state, however, that the 
other majority commissioner who cast the deciding vote for 
the majority decision and opinion when the Commission was 
split two to two, took part in none of the conferences com¬ 
plained of and no participation by him is shown in the course 
of administrative action referred to. Petitioner, accordingly, 
is not correct in ascribing this procedure to “the majority of 
the Commission.” 

The conferences referred to were customary conferences 
which take place before all administrative agencies in cases 
before the agency and the commissioners did not then receive 
evidence, findings of fact, or conclusions of law, or, in fact, take 
any step in the proceeding before the Commission which would 
prevent the other side from being heard on the issues presented. 
They were conferences lasting two days, which began and ended 
with both sides represented and were conducted with the ap¬ 
parent consent of both applicant and petitioner. Representa¬ 
tives of petitioner participated in such conferences freely and 
without compulsion, and apparently at that time thought them 
a proper procedure. However, at some later date, it appar¬ 
ently concluded that it could raise an issue with respect to them. 
See Joint Appendix of Intervening Coal and Railroad Interests 
53-60, 65-75, 92, 105-107, 111-116, 120-127. The procedures 
were substantially the same as those held permissible in the case 
of Phillips v. Securities and Exchange Commission, 153 F. 2d 
27, 32; cert. den. 328 U. S. S60, and were not like the procedures 
said to be a denial of due process in Morgan v. United States, 
304 U. S. 1,19-20. The report of the Attorney General’s Com¬ 
mittee on Administrative Procedure Relative to Administra¬ 
tive Procedure in Government Agencies, Senate Document 









No. 8, 77th Cong., 1st Sess., makes repeated reference to the 
desirability of informal procedures for the settlement or dis¬ 
position of cases before administrative tribunals by mutual 
consent. See pages 22, 35-42, 180 (referring to the Federal 
Power Commission) of the Attorney General’s Report. See 
also Monograph on the Securities and Exchange Commission, 
prepared by the staff of the Attorney General’s Committee on 
Administrative Procedure, pages 102-104, emphasizing the 
usefulness of this procedure. 

With regard to the other contentions of petitioner with re¬ 
spect to the alleged shortness of time allowed by the Commis¬ 
sion at the conclusion of the case for matters incidental to the 
decision, it is difficult to ascertain upon what record facts the 
petitioner bases its contentions. Its own statement show’s 
that the evidence was concluded at 11 p. m. on November 13, 
1946, and that the Commission announced that oral argument 
would be heard commencing November 20. Seven days, ac¬ 
cordingly, were allowed for preparation for oral argument. The 
oral arguments, contrary to petitioner’s statement, were con¬ 
cluded on November 23,1946. Four days were allowed, for oral 
argument, which is certainly ample allowance. In addition, 
petitioner and the other parties were allowed to and did submit 
briefs. Petitioner submitted a 39-page brief designated as 
Argument of Intervener, Panhandle Eastern Pipe Line Com¬ 
pany, and, in addition, submitted its memorandum of points 
and authorities in support of its motion to dismiss the applica¬ 
tion in the proceeding, which was a printed legal brief 43 pages 
in length. 

The rest of the statements of petitioner as to alleged denial 
of an opportunity to present its case and prejudicial procedure 
on the part of the Commission do not appear to be borne out 
by the record. The Commission has certified the transcript of 
the record in the proceeding before the Commission in accord¬ 
ance with the provisions of Section 19 (b) of the Natural Gas 
Act and it must be presumed that, in accordance with the pro¬ 
visions of the statute, this is the record upon which it made its 
decision. There is absolutely nothing in the record, moveover, 
to support petitioner’s statement that it is a “fact that the 
majority, which did not hear the evidence, undertook to decide 
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the case within only four days.” There is not a scintilla of 
evidence that the commissioners failed to consider the record, 
which they had ample opportunity to do in the course of the 
hearing and the five days’ argument, and indeed it must be 
presumed that they did consider it in the absence of any record 
evidence to the contrary. Lumberman’s Mutual Casualty Co. 
v. Industrial Acc. Connrin., 29 Cal. 2d 492, 501; 175 P. 2d 823, 
829; United States v. Morgan, 313 U. S. 409, 422; Consolidated 
Edison Co. v. National Labor Relations Board, 305 U. S. 197, 
226; Twin City Milk Producers Ass’n. v. McNutt, 122 F. 2d 
564,569. There is not the slightest evidence “that the majority 
arrived at their decision without an examination and study of 
the voluminous transcript of evidence and exhibits” as alleged 
by petitioner’s brief, p. 60. As a matter of fact, everything in 
the record is to the contrary. 

The other procedural matters referred to by petitioner 
under its point IV as being prejudicial to it are nothing more 
than a repetition of arguments which they have made under 
the preceding points of their brief and need not be considered 
here. 17 

V 

The contentions of the intervening coal and railroad interests 

are without merit 

The intervening coal and railroad interests have filed a 
brief making various contentions, most of which are answered 
by the discussion under the preceding four points answering 
peitioner’s brief. However, two contentions made by inter- 
venors should be noted here. 

(a) The Commission Gave Consideration to the Effect of 
the Construction of the Pipe Line Upon the Interests of These 
Intervenors. —Intervenors contend that the Commission 
failed in its duty to consider the effect of the construction 
of the pipe line upon their interests and to make basic find¬ 
ings with respect thereto. 

17 Petitioner refers to the time taken by the Commission to write its 
opinion. While the certificate was issued by the order of November 30, 
1946, Opinion No. 147 is dated January 17, 1947. However, such delay 
is not uncommon even in the case of courts. Cf. Potomac Electric Power 
Company v. Public Utilities Comm, of D. C., SI App. D. C. 225, 15S 
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Intervenors’ showing upon this point is contradictory of 
their contention. On pages 15 and 16 of their brief they 
quote three paragraphs from Commission’s opinion No. 147 
in which the Commission held (1) that the economic impact 
upon the coal industry, the railroads and those employed 
in these industries constitutes only one of the factors to be 
taken into account in the Commission’s determination upon 
the certificate application and (2) made a finding that the 
issuance of the certificate is required by public convenience 
and necessity on the basis of facts of record, which is all that 
is required. The Commission, moreover, cited as authority 
for its decision on this point its prior decisions in Opinion 
No. 133, Natural Gas Pipe Line Company of America, et al., 
docket Nos. G-661, G-665. G-651, and G-664, 5 F. P. C. 85, 
109, 64 P. U. R. (N. S.) 129, and its Opinion No. 141 in Mis¬ 
sissippi River Fuel Corp., docket No. G-713, 5 F. P. C. 206, 
213, 65 P. U. R. (N. S.) 184. 

Moreover, the case of Department of Conservation of 
Louisiana v. Federal Power Commission, 14S F. 2d 746, cert, 
den. 326 U. S. 717, the Circuit Court of Appeals for the Fifth 
Circuit in considering a substantially similar contention as 
to a matter which was held by the Commission to be merely 
one of the elements to be considered in determining public 
convenience and necessity in connection with the issuance 
of the certificate, said they thought it quite plain that the stat¬ 
ute did not make such matters determinative. The Court 
of Appeals, accordingly, held that it would have to decline to 
hold that the Commission has abused its powers under the 
act. The court further said on page 750: 

Normally it is for the Commission to draw the con¬ 
clusion that the present or future public convenience 
and necessity either requires or does not require the 

F. 2d 521, decided by this court, where the decision was handed down 
July 16, 1046, but the opinion was not filed until November IS, 1946. 
Even if the procedure could be said to be unusual, it is in no way ob¬ 
jectionable or prejudicial to petitioner, for the delay did not interfere 
with petitioner in seeking court review. It can and has raised all the 
points it could raise in the present petition for review. There was no 
error but had it been error, it would have been harmless. Missouri Broad¬ 
casting Corp. v. Federal Comm. Commission, 68 App. D. C. 154, 04 F. 2d 
623, 626; cert. den. 303 U. S. 655. 


51 


granting of a certificate. Normally, an order granting 
a certificate may be set aside only when the evidence 
admits of but one conclusion, that its granting will not 
serve public convenience and necessity, or that the 
applicant is not in position to supply the need. 

This decision of the Circuit Court of Appeals for the Fifth 
Circuit was cited with approval by the Circuit Court of Ap¬ 
peals for the Sixth Circuit in Kentucky Natural Gas Corp. v. 
Federal Power Commission, 159 F. 2d 215, 218. 

The Commission in the present case gave due consideration 
to the contentions of the intervenors as its opinion shows, but 
found that public convenience and necessity required the issu¬ 
ance of the certificate. This was all that was required. 

(b) Michigan-Wisconsin under the Commission’s Findings 
was “Able to Do the Acts and to Perform the Service” Within 
the Meaning of Section 7 of the Natural Gas Act .—Intervenors 
contend that the Commission erred in issuing the certificate to 
Michigan-Wisconsin because, according to their contention, ap¬ 
plicant was not “able to do the acts and perform the service” 
as required by the Natural Gas Act. The intervenors’ position 
is apparently based upon a belief that the statute requires that 
ability to perform be found as of the date of issuance of the 
certificate even though the ability to perform is not required 
until a later date. All that Section 7 of the Natural Gas Act 
contemplates is that the ability to perform be present when 
required under the certificate. This permits practical appli¬ 
cation and operation of the certificate provisions and is in ac¬ 
cordance with their language. Any other construction would 
be unworkable and that construction of a statute must be 
adopted which is necessary to render it workable. Gemsco v. 
Walling, 324 U. S. 244.258; United States v. American Trucking 
Ass’m., 310 U. S. 534.543. Cf. Sharfman, The Interstate Com¬ 
merce Commission, 1935, Part III, Vol. A. pp. 349-350.361-362, 
460-463 and cases cited. 

(c) The Commission Committed no Error with Respect to 
Findings of Adequacy of Natural Gas Supply.— There can be 
no doubt as to the sufficiency of the Commission’s findings as 
to adequacy of petitioner’s gas supply. See the Commission’s 
order of November 30, 1946 (Pet. 86) and Opinion No. 147 
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(Pet. 129-132). The Commission’s findings are supported by 
substantial evidence. See Tr. 3734^3735, 3767, 3771-3772, 
3782, 3810-3811,13617; Exhs. 149,187,188,489-198, 433, 516. 
For general discussion of reserves, see Tr. 3707-378S. 

In any event there would seem to be no basis for intervenors’ 
complaints as to conditions in the certificate generally. As the 
Court of Appeals for the Fifth Circuit pointed out, in an anal¬ 
ogous situation, in the case of Arkansas Louisiana Gas Co. v. 
Federal Power Commission , 113 F. 2d 2S1. 284, intervenors may 
complain only of matters by which they are aggrieved. Is¬ 
suance of a certificate without an adequate supply of natural 
gas would come within this principle. They might be aggrieved 
by the issuance of a certificate, but not by the lack of an ade¬ 
quate supply of gas, and, therefore, they would have no basis 
for complaint on that account. 

CONCLUSION 

The Commission s orders under review should accordingly 
be affirmed. 

Respectfully submitted. 

Bradford Ross, 

General Counsel. 

Louis W. McKernan, 

W. Russell Gorman, 

Counsel for Respondent, Federal Power Commission. 

April 1948 
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APPENDIX 


The pertinent provisions of the Natural Gas Act of June. 21, 
1938, ch. 556, 52 Stat. 821, as amended by the Act of February 
7, 1942, 56 Stat. 83 (15 U. S. C. § 717 et seq.), are as follows: 

Sec. 1. (a) As disclosed in reports of the Federal Trade 
Commission made pursuant to Senate Resolution 83 (Seven¬ 
tieth Congress, first session) and other reports made pursuant 
to the authority of Congress, it is hereby declared that the 
business of transporting and selling natural gas for ultimate 
distribution to the public is affected with a public interest, and 
that Federal regulation in matters relating to the transporta¬ 
tion of natural gas and the sale thereof in interstate and 
foreign commerce is necessary in the public interest. 

(b) The provisions of this act shall apply to the transporta¬ 
tion of natural gas in interstate commerce, to the sale in inter¬ 
state commerce of natural gas for resale for ultimate public 
consumption for domestic, commercial, industrial, or any other 
use, and to natural-gas companies engaged in such transporta¬ 
tion or sale, but shall not apply to any other transportation or 
sale of natural gas or to the local distribution of natural gas 
or to the facilities used for such distribution or to the produc¬ 
tion or gathering of natural gas. 

Sec. 7. 

* * * * * 

(c) No natural-gas company or person which will be a nat¬ 
ural-gas company upon completion of any proposed construc¬ 
tion or extension shall engage in the transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, or 
undertake the construction or extension of any facilities there¬ 
for, or acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such natural-gas 
company a certificate of public convenience and necessity issued 
by the Commission authorizing such acts or operations: Pro¬ 
vided, however , That if any such natural-gas company or prede¬ 
cessor in interest was bona fide engaged in transportation or 
sale of natural gas, subject to the jurisdiction of the Commis¬ 
sion, on the effective date of this amendatory Act, over the route 

(• r >3) 
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or routes or within the area for which application is made 
and has so operated since that time, the Commission 
shall issue such certificate without requiring further 
proof that public convenience and necessity will be 
served by such operation, and without further proceed¬ 
ings, if application for such certificate is made to the 
Commission within ninety days after the effective date 
of this amendatory Act. Pending the determination of 
any such application, the continuance of such operation 
shall be lawful. 

In all other cases the Commission shall set the mat¬ 
ter for hearing and shall give such reasonable notice 
of the hearing thereon to all interested persons as in 
its judgment may be necessary under rules and regula¬ 
tions to be prescribed by the Commission; and the 
application shall be decided in accordance with the pro¬ 
cedure provided in subsection (e) of this section and 
such certificate shall be issued or denied accordingly: 
Provided, however, That the Commission may issue a 
temporary certificate in cases of emergency, to assure 
maintenance of adequate service or to serve particular 
customers, without notice or hearing, pending the de¬ 
termination of an application for a certificate, and may 
by regulation exempt from the requirements of this sec¬ 
tion temporary acts or operations for which the issuance 
of a certificate will not be required in the public interest. 

(d) Application for certificates shall be made in 
writing to the Commission, be verified under oath, and 
shall be in such form, contain such information, and 
notice thereof shall be served upon such interested par¬ 
ties and in such manner as the Commission shall, by 
regulation, require. 

(e) Except in the cases governed by the provisos con¬ 
tained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, 
construction, extension, or acquisition covered by the 
application, if it is found that the applicant is able and 
willing properly to do the acts and to perform the service 
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proposed and to conform to the provisions of the Act 
and the requirements, rules, and regulations of the Com¬ 
mission thereunder, and that the proposed service, sale, 
operation, construction, extension, or acquisition, to the 
extent authorized by the certificate, is or will be required 
by the present or future public convenience and neces¬ 
sity; otherwise such application shall be denied. The 
Commission shall have the power to attach to the is¬ 
suance of the certificate and to the exercise of the rights 
granted thereunder such reasonable terms and condi¬ 
tions as the public convenience and necessity may 
require. 

(f) The Commission, after a hearing had upon its 
own motion or upon application, may determine the 
service area to which each authorization under this sec¬ 
tion is to be limited. Within such service area as de¬ 
termined by the Commission, a natural-gas company 
may enlarge or extend its facilities for the purpose of 
supplying increased market demands in such service area 
without further authorization. 

(g) Nothing contained in this section shall be con¬ 
strued as a limitation upon the power of the Com¬ 
mission to grant certificates of public convenience and 
necessity for service of an area already being served by 

another natural-gas company. 

***** 

Sec. 15. (a) Hearings under this act may be held 
before the Commission, any member or members thereof, 
or any representative of the Commission designated by 
it, and appropriate records thereof shall be kept. Im any 
proceeding before it, the Commission in accordance with 
such rules and regulations as it may prescribe, may 
admit as a party any interested State, State commission, 
municipality, or any representative of interested con¬ 
sumers or security holders, or any competitor of a party 
to such proceeding, or any other person whose participa¬ 
tion in the proceeding may be in the public interest. 

(b) All hearings, investigations, and proceedings un¬ 
der this act shall be governed by rules of practice and 
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procedure to be adopted by the Commission, and in the 
conduct thereof the technical rules of evidence need not 
be applied. No informality in any hearing, investiga¬ 
tion, or proceeding or in the manner of taking testimony 
shall invalidate any order, decision, rule, or regulation 
issued under the authority of this act. 

Sec. 19. (a) Any person. State, municipality, or State 
commission aggrieved by an order issued by the Com¬ 
mission in a proceeding under this act to which such 
person, State, municipality, or State commission is a 
party may apply for a rehearing within thirty days after 
the issuance of such order. The application for rehear¬ 
ing shall set forth specifically the ground or grounds 
upon which such application is based. Upon such ap¬ 
plication the Commission shall have power to grant or 
deny rehearing or to abrogate or modify its order with¬ 
out further hearing. Unless the Commission acts upon 
the application for rehearing within thirty days after 
it is filed, such application may be deemed to have 
been denied. No proceeding to review any order of the 
Commission shall be brought by any person unless such 
person shall have made application to the Commission 
for a rehearing thereon. 

(b) Any party to a proceeding under this act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the circuit court 
of appeals of the United States for any circuit wherein 
the natural-gas company to which the order relates is 
located or has its principal place of business, or in the 
United States Court of Appeals for the District of Co¬ 
lumbia, by filing in such court, within sixty days after 
the order of the Commission upon the application for re¬ 
hearing, a written petition praying that the order of 
the Commission be modified or set aside in whole or in 
part. A copy of such petition shall forthwith be served 
upon any member of the Commission and thereupon the 
Commission shall certify and file with the court a tran¬ 
script of the record upon which the order complained of 
was entered. Upon the filing of such transcript such 
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court shall have exclusive jurisdiction to affirm, modify, 
or set aside such order in whole or in part. No objection 
to the order of the Commission shall be considered by 
the court unless such objection shall have been urged 
before the Commission in the application for rehearing 
unless there is reasonable ground for failure so to do. 
The finding of the Commission as to the facts, if sup¬ 
ported by substantial evidence, shall be conclusive. If 
any party shall apply to the court for leave to adduce ad¬ 
ditional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and 
that there were reasonable grounds for failure to adduce 
such evidence in the proceedings before the Commission, 
the court may order such additional evidence to be taken 
before the Commission and to be adduced upon the 
hearing in such manner and upon such terms and con¬ 
ditions as to the court may seem proper. The Com¬ 
mission may modify its findings as to the facts by reason 
of the additional evidence so taken, and it shall file 
with the court such modified or new findings, which, if 
supported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, or setting 
aside, in whole or in part, any such order of the Com¬ 
mission, shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or certifi¬ 
cation as provided in sections 239 and 240 of the Judicial 
Code, as amended (U. S. C., title 28, secs. 346 and 347). 
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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 9588. 


PANHANDLE EASTERN PIPE LINE COMPANY, a 

Corporation, Petitioner, 

v. 

FEDERAL POWER COMMISSION, Respondent. 


BRIEF OF INTERVENOR, MICHIGAN-WISCONSIN 
PIPE LINE COMPANY, IN OPPOSITION TO THE 
PETITION FOR REVIEW. 


PRELIMINARY STATEMENT. 

Michigan-Wisconsin Pipe Line Company is the applicant 
to whom the Federal Power Commission issued on Novem¬ 
ber 30, 1946 a certificate of public convenience and neces¬ 
sity, which is the subject of the present petition for review. 

Michigan-Wisconsin Pipe Line Company is a wholly- 
owned subsidiary of American Light and Traction Com¬ 
pany, a holding company which also owns Michigan Con- 




solidated Gas Company, Milwaukee Gas Light Company 
and Madison Gas and Electric Company, which three dis¬ 
tributing companies will be served by the Michigan-Wiscon¬ 
sin pipeline and will take the major part of the gas brought 
by the pipeline to Michigan and Wisconsin. 1 

All that is really needed to demonstrate the failure of 
Petitioner to establish any ground for a reversal of the ac¬ 
tion of the Federal Power Commission is to review and 
correct the statement of the case presented in the brief for 
Petitioner. A careful reading of a corrected and accurate 
statement of the case will make it evident that the Points 
relied on for reversal are all without merit. We venture 
to urge that the Court give primary consideration to the 
following corrected statement of the case. If the facts are 
once made clear, it will become apparent that the citations 
and points of law urged provide no basis for a reversal of 
what the Commission actually did upon the basis of evi¬ 
dence ample to support the actual findings and orders of 
the Commission. 

COUNTERSTATEMENT OF THE CASE. 

To Correct Inaccuracies and Omissions in Petitioner’s State¬ 
ment of the Case, in Accordance With This Court’s Rule 
17(e)(2). 

We agree with Petitioner (Pet. Br. 6) that “it is not nec¬ 
essary for the Court to review the voluminous conflicting 
testimony” concerning “route, design, cost of construction 
and operation, depreciation, proposed service, rates, esti¬ 
mated market requirements, gas reserves and anticipated 
revenues with respect to the proposed pipeline project.” 
But it is necessary to point out certain of the inaccuracies 
and omissions in the remainder of Petitioner’s Statement 
of the Case, which we will do page by page. 

i For convenience, Michigan-Wisconsin Pipe Line Company is herein gen¬ 
erally referred to as ‘‘Michigan-Wisconsin.” Michigan Consolidated Gas Com¬ 
pany as “Michigan Consolidated” and Panhandle Eastern Pipe Line Com¬ 
pany as “Panhandle” or “Petitioner.” 
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Financing. 

PETITIONER STATES (Pet. Br. 7): “Michi¬ 
gan-Wisconsin did not present any firm or contin¬ 
gent commitment for the financing of the project 
in conformity with the Commission’s consistent 
practice. ’ ’ 

COUNTERSTATEMENT: The Commission has no 
“consistent practice” requiring that an applicant submit 
“a firm or contingent commitment” as to financing. This 
is particularly true where, as here, the applicant is a sub¬ 
sidiary of a registered holding company and must secure 
approval of its financing from the Securities and Exchange 
Commission. That Commission, in authorizing the organi¬ 
zation of Michigan-Wisconsin for the purpose of prosecut¬ 
ing the certificate proceedings, specifically reserved for 
later determination the question of whether the pipeline 
project (if certificated) should be financed through the 
resources of American Light and Traction or Michigan 
Consolidated or in some other manner. 

PETITIONER STATES (Pet. Br. 7): “On the 
record, there was no substantial evidence offered 
by Michigan-Wisconsin respecting financial ability 
to construct the proposed project, and the fact is 
that the majority did not enter any finding of finan¬ 
cial ability.” 

COUNTERSTATEMENT: There was extensive and 
uncontradicted evidence by qualified, independent financial 
experts that Michigan-Wisconsin, a subsidiary of American 
Light and Traction (a holding company of large financial 
power with a long and successful existence), could finance 
the project as a subsidiary of Michigan Consolidated,—if 
the Securities and Exchange Commission should require the 
dissolution of American Light and Traction. That Com¬ 
mission has since approved the continued existence of 
American Light and Traction and the financing of the pipe¬ 
line project with the aid of that company. 
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In issuing the certificate to Michigan-Wisconsin, the Fed¬ 
eral Power Commission specifically found that it had “sub¬ 
mitted reasonable proof of the financial and economic feasi¬ 
bility of its project in the event of its construction and op¬ 
eration after all neceessary approvals and consents shall 
have been secured,” including approval of its proposed 
financing by the S. E. C. (Pet. 86). Moreover, the Com¬ 
mission further found, in accordance with Section 7(e) of 
the Natural Gas Act, that the applicant “is willing and 
able properly to do the acts and to perform the service pro¬ 
posed” (Pet. 87). There is no requirement under the Act 
or the Commission’s past practice that a specific finding be 
made with respect to the applicant's ability to finance, par¬ 
ticularly where, as here, such financing requires the ap¬ 
proval of the S. E. C.—another independent Federal 
agency. 

Proposed Rates. 

PETITIONER STATES (Pet. Br. 8): “The 

Commission refused to accept” the proposed rate 

schedules of Michigan-Wisconsin as satisfactory. 

COUNTERSTATEMENT: The Commission, in its 
opinion (Pet. 134), stated: “Due to the unusual form of 
rate proposed further study should be given to this matter 
both by the Commission and by the Applicant to determine 
whether the proposed rates or some other form of rates will 
assure the lowest reasonable ultimate consumer charges” 
and the Commission provided as a condition of its order 
(Pet. 90-91) that applicant submit “a schedule of rates and 
charges in a form satisfactory to this Commission.” (Em¬ 
phasis supplied.) 1 It has been the frequent practice of the 
Commission to postpone a determination of the exact form 
of rates to be charged. Moreover, the amount of such 
charges substantially depends upon the actual cost of the 
facilities and the operating expenses, which the Commission 
here found to be reasonably estimated (Pet. 13S). 


l Emphasis is supplied throughout this brief unless otherwise indicated. 



Panhandle’s Deliveries to Detroit and Ann Arbor. 

PETITIONER STATES (Pet. Br. 8): “Panhan¬ 
dle presented evidence respecting its own ability 
and willingness to supply the entire natural gas re¬ 
quirements of its established markets in the Detroit 
and Ann Arbor districts.” 

COUNTERSTATEMENT: The tabulation of Michigan 
Consolidated’s purchases on an annual basis, cited in sup¬ 
port of the foregoing statement, is misleading. The crucial 
question of the ability of a distributing company to meet 
the demands of its gas consumers is: What is the maxi¬ 
mum amount available on the days of largest demand 
(which occur during the winter months) whereas, with 
warmer weather, the demands for gas substantially decline. 
The record shows that the daily maximum of 125 million 
cubic feet, fixed in Panhandle’s contract in 1940, has long 
been substantially less than the requirements of Michigan 
Consolidated on a daily basis and Michigan Consolidated 
was unable to obtain from Panhandle an increase of the con¬ 
tractual maximum. 

With reference to Panhandle’s inability to meet the gas 
demands of its customers, the Commission, in its opinion, 
referred to the curtailment proceedings which have been 
carried on under its auspices in an attempt to apportion 
Panhandle’s inadequate supply to its constantly increasing 
demands for gas and stated (Pet. 147): 

“All parties to such proceedings, including Panhan¬ 
dle, readily acknowledged the fact that the demands on 
the latter’s system greatly exceed the sales capacity of 
existing facilities. 

“These conferences and hearings have resulted in an 
adoption of an order by this Commission of which we 
take notice (Docket Nos. G-200, 207) permitting emer¬ 
gency service rules and regulations to govern deliveries 
of gas by Panhandle when curtailment of gas deliveries 
is necessary during this present winter period.” 
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The Commission further stated (Pet. 14S): 

“We point to the above facts as a clear indication of 
the great public need for gas in the area proposed to 
be served by Applicant.” 

It is therefore misleading, in the light of Panhandle’s 
inability to serve Detroit with an adequate gas supply on 
the days of most urgent need, for Petitioner to cite the total 
purchases of Michigan Consolidated on an annual basis as 
evidence of Panhandle’s ability and willingness to give ade¬ 
quate service. 

Equally misleading is Petitioner’s quotation (Pet. Br. 9) 
from the Commission’s finding that Panhandle “has rea- 
sonably met its contractual obligations to supply Michigan 
Consolidated Gas Company for resale within its Ann Arbor 
and Detroit, Michigan, distribution areas.” Panhandle’s 
“contractual” obligation to supply 125 million cubic feet 
as a daily maximum is an obligation to meet only part 
of the Detroit demand in the winter months. Panhandle’s 
unwillingness and inability to increase that maximum daily 
supply is the vital issue upon which it was proved that 
Panhandle was both unable and unwilling to furnish an 
adequate gas supply. 

Panhandle’s Expansion Program. 

PETITIONER STATES (Pet. Br. 10): “During 
the war Panhandle could not increase its capacity 
or deliver additional gas to its customers unless or¬ 
dered to do so by the War Production Board. 
Moreover, the critical steel shortage during and 
following the war prevented Panhandle and every 
other natural gas company from keeping abreast 
of the increasing demands of their markets.” 

COUNTERSTATEMENT: The foregoing excuses of¬ 
fered by Panhandle for its failure to increase its capacity 
have no validity when the omitted facts of record are con¬ 
sidered. In the first place, there is no showing that Pan¬ 
handle would have been denied authority to increase its gas 
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supply to the important war production area of Detroit. In 
the second place, if Panhandle had been willing or desirous 
of increasing its capacity, there was nothing to prevent 
Panhandle from making application to the Federal Power 
Commission for authority to increase such capacity. More¬ 
over, Panhandle could have prepared to meet its market 
demands at the earliest possible date. Michigan Consoli¬ 
dated for years was seeking an additional supply from 
Panhandle. As the Commission stated in its opinion (Pet. 
149): 

“The evidence indicates a history of fruitless nego- 
tiations for many years between representatives of 
Michigan Consolidated and Panhandle looking toward 
a satisfactory agreement between the parties covering 
the sale of increased deliveries of gas to Michigan Con¬ 
solidated. * * * Apparently one of the difficulties in 
reaching an understanding has been the aim of Pan¬ 
handle to have guaranteed to it by contract an express 
right to make direct industrial and unregulated sales 
in the Detroit district.” 

PETITIONER STATES (Pet. Br. 10): “On 
March 21, 1946, Panhandle filed application with 
the Commission for the Group ‘A’ and ‘B’ facili¬ 
ties. The Commission approved the application 
for the ‘A’ facilities on June 4, 1946 and the ‘B’ 
facilities on November 30,1946. On March 5, 1947 
Panhandle applied for authority to construct the 
‘C’ facilities, but such application has not been 
acted upon to date.” 

COUNTERSTATEMENT: The foregoing statements 
are misleading because of significant omissions. Michigan- 
Wisconsin’s application for the certificate here under re¬ 
view was filed with the Commission on September 24, 1945. 
This application replaced a substantially similar applica¬ 
tion which American Light and Traction had previously 
filed on April 2, 1945 and an earlier application which that 
company had filed on February 19, 1945 for authority to 
construct a pipeline from the Hugoton Field to Detroit and 
Toledo (Pet. 113, fn. 1). Thus, it was made evident to 




Panhandle more than a year before it filed its application 
on March 21, 1946 for the Group “A” and “B” facilities 
that Detroit’s need of an additional gas supply was so ur¬ 
gent that, if Panhandle continued to be unable or unwilling 
to furnish such supply, American Light and Traction would 
endeavor to build a pipeline so that its subsidiary would no 
longer be starved of gas. 

If Panhandle had proceeded promptly to file an applica¬ 
tion with the Commission for authority to expand its ca¬ 
pacity sufficiently or to build an additional pipeline so as 
to meet the demands of the Michigan markets in addition 
to the requirements of its other markets, the Commission 
would have had the choice of granting a certificate for the 
expansion of an existing company or granting authority to 
a new company to supply the demonstrated needs of ex¬ 
panding markets. But all that Panhandle did during the 
entire pendency of the MichiganAVisconsin application was 
to file, on March 21,1946, its application for the Group “A” 
and “B” facilities, which would not increase its capacity to 
the extent necessary to meet even present demands upon 
its svstem outside of the unsatisfied demands of Michigan 
Consolidated. 

Panhandle did not even apply for authority to construct 
the “C” facilities until March 5, 1947 —over three months 
after the Commission had issued a certificate to Michigan- 
Wisconsin on November 30, 1946. In issuing that certifi¬ 
cate, here under review, the Commission specifically found 
(Pet. 86): 

“Although it has applied for and received in a re¬ 
lated case (In the Matter of Panhandle Eastern Pipe 
Line Company, Docket No. G-706) authority for some¬ 
what enlarged facilities which will enable it to increase 
to some extent its deliveries to said markets in Michi¬ 
gan, inter alia , it has not applied for sufficient facilities 
nor demonstrated its ability to serve adequately the 
needs of these markets in addition to the expanding 
requirements of those which it enjoys in the other areas 
which it supplies in Indiana, Illinois and Missouri.” 
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Adequacy of Panhandle’s Program. 

PETITIONER STATES (Pet. Br. 12): “Michi¬ 
gan Consolidated will receive 33 percent of the 
total capacity available upon completion of the ‘D’ 
facilities (724 million cubic feet per day) or a total 
of 23.9 million cubic feet per day.” 

COUNTERSTATEMENT: As the Commission stated 
in its supplemental opinion (Pet. 18S), “there is absolutely 
no basis in the record for assuming that Panhandle plans 
to provide such a volume of gas for Michigan Consolidated” 
and “to assume that Panhandle will supply 239,000 MCE at 
a daily rate to Michigan Consolidated appears contrary to 
the evidence of record.” The Commission further stated 
that such assumption “fails to indicate in what manner 
Panhandle will satisfy the demands of its other markets.” 

There isn’t the slightest credible evidence in the record 
that Michigan Consolidated will receive or could count on 
receiving any such total of gas from Panhandle at any time. 
Panhandle has not even applied for authority to construct 
the “D” facilities, and it did not apply for its “C” facili¬ 
ties until three months after the Michigan-Wisconsin cer¬ 
tificate was granted. Testimony of officers of a company 
as to a project they “intend” to construct and the service 
that the company then wight give at some indefinite future 
date is not evidence of the company’s ability or willingness 
to meet an existing demand. On the other hand, the Micli- 
igan-Wisconsin project is already under way and will meet 
such demand. The Commission did not take the ridiculous 
position of denying authority to construct immediately an 
urgently needed pipeline, upon the basis of representations 
by an opponent that at some future time the opponent in¬ 
tended to apply for authority to construct a project which 
would then satisfy the present urgent need! 

The Commission’s Orders and Opinions. 

PETITIONER STATES (Pet. Br. 13-13) the 
conditions attached to the Commission’s order au- 
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thorizing tlie Michigan-Wisconsin project, but 
omits to inform the Court that, to date, there had 
been substantial performance of such conditions. 

COUNTERSTATEMENT: Condition No. (1) required 
authorization from the State of Wisconsin, which authori¬ 
zation had been applied for by the Wisconsin distributing 
companies proposed to be served, and hearings had been 
held by the Public Service Commission of Wisconsin on such 
applications. (The requisite authorizations have since been 
granted by that Commission’s Findings and Order of April 
20, 1948.)* 

Condition No. (2) required approval of Michigan- 
Wisconsin’s plan of financing by the Securities and Ex¬ 
change Commission, which approval has been obtained. 

Condition No. (3) required the filing of a lease between 
Michigan-Wisconsin and Michigan Consolidated for ap¬ 
proval of the Federal Power Commission, which lease has 
been duly filed with the Commission as ordered. 

Condition No. (4) required an application by the Austin 
Field Pipe Line Company for a certificate to construct and 
operate certain facilities. The application was duly filed 
and, with respect to construction of the principal facilities 
involved, the certificate was granted on November 13, 1947. 

Condition No. (5) required that an application for a cer¬ 
tificate be filed by Michigan Consolidated. The application 
has been filed and, with respect to installation of the facili¬ 
ties in Austin field, the certificate was granted on November 
13,1947. 

Condition No. (6) required the submission of a schedule 
of rates in a form satisfactory to the Commission and, as 
amended by the Commission’s order of May 6, 1947 (Pet. 
227), this filing is to be made before beginning the operation 
of the project. 

Condition No. (7) required a determination by the Com¬ 
mission of Panhandle’s right to future participation in the 
Detroit and Ann Arbor markets. The Commission made 
that determination in its supplemental opinion and order 
here under review (Pet. 200). 


11 


PETITIONER STATES (Pet. Br. 15): “No find¬ 
ing was made by the majority that the proposed 
project of Micliigan-Wisconsin offered any advan¬ 
tages over Panhandle by way of lower rates or bet¬ 
ter service. Nor did the majority find that Miclii- 
gan-Wisconsin could bring additional gas to the 
Detroit and Ann Arbor districts any sooner than 
Panhandle.’’ 

COUNTERSTATEMENT: The Commission specifi¬ 
cally found that Panhandle “has not applied for sufficient 
facilities nor demonstrated its ability to supply adequately 
the needs” of the Detroit-Ann Arbor markets “in addition 
to the expanding requirements of those which it enjoys in 
the other areas which it supplies in Indiana, Illinois and 
Missouri” (Pet. 86). And the Commission further found 
that Micliigan-Wisconsin “is able and willing” to serve the 
markets as proposed (Pet. 87). The only application ac¬ 
tually before the Commission to bring additional gas to 
Detroit and Ann Arbor therefore was the application of 
Michigan-Wisconsin—the entire capacity to be added by 
Panhandle’s “A” and “B” facilities being required for 
service of its markets other than Detroit-Ann Arbor. Since 
the Commission found that public convenience and necessity 
required the granting of both the application of Michigan- 
Wisconsin and the application of Panhandle, there was no 
occasion to weigh the relative merits of such applications. 

PETITIONER STATES (Pet. Br. 16) that the 
supplemental hearing “consisted simply of the 
presentation by Michigan-Wisconsin of the pro¬ 
posed contract of its affiliate, Michigan Consoli¬ 
dated, to purchase 32 billion cubic feet of gas from 
Panhandle commencing in 1952.” 

COUNTERSTATEMENT: As stated in the Commis¬ 
sion ’s supplemental opinion, “Panhandle knew that the 
purpose of having a further hearing was to hear evidence 
in respect of its rights, duties and obligations” and Pan¬ 
handle “had the opportunity to be heard in the matter of 
its pattern of service and whether the proposal of Michi- 
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gan Consolidated would have the effect of recognizing and 
preserving its rights” and in such hearing Panhandle “de¬ 
clined to express in clear and unmistakable terms its views 
regarding the acceptability of the proposed new contract” 
(Pet. 196-7). 

PETITIONER STATES (Pet. Br. 16) that in 
the supplemental order of March 12, 1947 the 
Commission “adopted as the maximum measure of 
Panhandle’s rights in the Detroit and Ann Arbor 
districts precisely what MichiganAYisconsin had 
offered to Panhandle in the proposed contract, 
namely, the ‘opportunity’ to sell 32 billion cubic 
feet per year to Michigan Consolidated.” 

COUNTERSTATEMENT: In the foregoing statement 
the minimum measure of Panhandle’s rights which the 
Commission adopted is misrepresented as the adoption of 
a maximum measure. The Commission’s order, in fact, 
provides (Pet. 201) that Panhandle shall have a reasonable 
opportunity to deliver “not less than the annual volumes of 
gas delivered and sold by it for either the years 1942 or 
1945 or the average delivered for the five-year period 1942 
through 1946.” Then, the Commission further holds that 
Panhandle “shall have the right to participate in the future 
growth of the Detroit and Ann Arbor markets.” Finally, 
the Commission’s order provides that any of the parties can 
apply for modification of this condition, but that Panhan¬ 
dle’s pattern of service as therein outlined shall not in any 
manner be affected by the Commission’s action upon such 
application so long as Panhandle is able and willing to 
maintain adequate service in conformance therewith. 

Thus, it is clear that the minimum measure of Panhan¬ 
dle’s rights is fixed in the order and that measure is sub¬ 
ject to increase upon an application by Panhandle, which 
lias never been made. There is no excuse for Petitioner’s 
representation of this minimum as being a maximum. 

Petitioner also omits any reference to the important fact 
that Panhandle steadfastly declined throughout the pro¬ 
ceedings before the Commission to state what it claimed 
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would be an acceptable measure of its right, other than per¬ 
mission to Panhandle to retain a complete monopoly of 
the markets which it is unable and unwilling adequately to 
serve. The Commission did not cut down any claim made 
by Panhandle. The Commission endeavored to estimate, in 
the absence of any specific claim by Panhandle, what would 
be a fair measure of Panhandle’s rights. The Commission 
necessarily denied Panhandle’s claim to a monopoly of 
markets which it is unable and unwilling to serve with an 
adequate supply of urgently needed gas. 

SUMMARY OF ARGUMENT. 

I. 

Contrary to the contentions under Point I of Petitioner’s 
brief, the record clearly shows Panhandle’s unwillingness 
and inability to supply the additional gas admittedly re¬ 
quired by the Detroit and Ann Arbor markets. The lim¬ 
ited supply furnished by Panhandle has long been inade¬ 
quate and Michigan Consolidated has been forced to meet 
its additional requirements by the production of substantial 
quantities of manufactured gas at large expense. Michigan 
Consolidated made repeated efforts, over a period of years, 
to obtain additional natural gas from Panhandle and was 
unable to do so because of Panhandle’s insistence that it 
be permitted to supply gas directly to certain large indus¬ 
tries in the Detroit area. Panhandle’s President testified 
that it has been, is now and will continue to be the deter¬ 
mined policy of Panhandle to obtain wherever possible 
direct industrial sales because such rates are not subject to 
regulation by the Commission. 

There is no “settled rule of law” prohibiting the grant 
of a certificate to a new supplier, unless the existing service 
is inadequate and unless the present supplier has been given 
an opportunity to furnish additional service. But this issue 
is unimportant because in the present case it was clearly 
established by evidence that Panhandle’s service is hope¬ 
lessly inadequate to meet the needs of the Michigan mar- 
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kots and that Panhandle, prior to the grant of the ^Michi¬ 
gan-Wisconsin certificate, had amide opportunity to expand 
its facilities adequately, but was unwilling to do so. 

II. 

Contrary to the contentions under Point II of Petitioner’s 
brief, the Commission’s finding that Michigan-Wiseonsin 
“is able and willing properly to do the acts and perform 
the service proposed” is fully supported by essential find¬ 
ings and substantial evidence. 

(A) There is no requirement that the Commission make 
a specific finding with respect to an applicant’s financial 
ability—particularly where, as here, such financing requires 
the approval of the S. E. C., whose action is thereupon con¬ 
clusive. Moreover, Michigan-Wiseonsin’s ability to finance 
the proposed project, if it obtained the requisite approval 
of the S. E. C., was established by the uncontradicted testi¬ 
mony of two independent financial experts. In view of the 
S. E. (Vs jurisdiction over such financing, the F. P. C. 
appropriately conditioned the Michigan-Wiseonsin certifi¬ 
cate to require that such approval be obtained (which has 
since been done). 

(B) There is also no requirement that the particular 
form of the applicant’s rate schedule be determined when 
the certificate is granted. There was ample evidence before 
the Commission showing that an appropriate rate schedule 
could be approved before the project begins operations, 
which will provide reasonable rates for consumers and a 
fair return on the investment. This was clearly sufficient 
to establish the economic feasibility of the project, which 
the Commission specifically found. 

III. 

Contrary to Petitioner’s contentions under Point III of 
its brief, the Commission did not “cut down” its rights in 
the Detroit and Ann Arbor markets. Petitioner is assured 
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that until expiration of its contracts on December 31, 1951 
it will continue to supply Detroit and Ann Arbor with the 
full contractual maxima and that Michigan-Wisconsin will 
supply only the additional gas required by such markets. 
Panhandle is further assured, under the Commission’s or¬ 
der, that upon expiration of such contracts it will be able to 
continue to sell as much gas to Michigan Consolidated as 
its previous annual sales, as well as to participate in the fu¬ 
ture growth of the Detroit and Ann Arbor markets. Al¬ 
though given a full opportunity to do so, Panhandle never 
made a specific claim to any share of such markets except 
its claim of a complete monopoly. Finally, and decisively, 
Panhandle has never applied to the Commission for an 
increased measure of its right in such markets, in accord¬ 
ance with the jurisdiction reserved by the Commission in 
its supplemental order. Instead, Panhandle is asking this 
Court to reverse the Commission’s determination without 
having exhausted the administrative remedv it has availa- 
ble before the Commission. 


IV. 

Petitioner’s charges, under Point IV of its brief, that 
the majority of the Commission were partial and biased 
in favor of Michigan-Wisconsin and “had prejudged” the 
case, have no support in the record and might equally well 
be made by Michigan-Wisconsin against one of the minority 
of the Commission if the vigorous expression of strong 
opinions were to be regarded as evidence of partiality. As 
a matter of law, no Court can give serious consideration to 
such charges, unless the Commission’s action is in such 
conflict with the record that a reversal of such action on 
the ground that it was arbitrary and capricious would be 
justified. Thus, Point IV of Petitioner’s brief is nothing- 
more than a slanderous effort to sustain an attack upon the 
Commission’s action which cannot be sustained because the 
record shows that the Commission’s findings are amply sup¬ 
ported by substantial evidence and are therefore conclusive 
under Section 19(b) of the Act. 
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V. 

Petitioner, in disregard of our pending motion to dismiss 
the petition, has not even attempted to show that it is in 
any way “aggrieved” by the Commission’s orders, and our 
motion should therefore be sustained in accordance with the 
procedure followed in Yankee Network v. F. C. C., 71 App. 
D. C. 11, 23, which this Court cited in its order deferring 
action on the motion until the hearing on the merits. 

It may be more satisfactory to the Court and to the par¬ 
ties to have a decision on the merits of the Petition, and in 
behalf of Michigan-Wisconsin we urge that such a decision 
be made. But it is also important, as an issue by itself, to 
have Panhandle’s right to obtain a review decided. A party 
not aggrieved should not be permitted to cast a legal cloud 
upon an enterprise of large public concern and embarrass 
its early completion by fruitless and unjustified litigation. 
Furthermore, the fact that Panhandle has not been legally 
aggrieved has weight in demonstrating that the Commis¬ 
sion, upon the basis of substantial evidence, made its find¬ 
ings and order in the exercise of careful and conscientious 
judgment for the protection of the public interest and was 
not moved by partiality of which it has been slanderously 
accused by a defeated, self-interested objector. 

ARGUMENT. 

I. 

There is No Merit in Petitioner’s Objections to the Commis¬ 
sion’s Authorization of Another Pipeline to Supply the 
Additional Natural Gas Admittedly Required by the 
Detroit-Ann Arbor Markets. 

The record conclusively shows, and Petitioner does not 
controvert, the critical need in the Detroit and Ann Arbor 
markets of an additional natural gas supply over and above 
the daily maxima of 125 million cubic feet and 2 million 
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cubic feet, respectively, which Petitioner supplies to such 
markets under its contracts expiring December 31, 1951. 
While Petitioner still claims the prior right to serve such 
additional gas, it now admits that the Commission may au¬ 
thorize a new pipeline into an area already being served 
where the existing supplier “after being given an oppor¬ 
tunity to do so, refuses to render necessary additional ser¬ 
vice” (Pet. Br. 26). In this case, Petitioner did not apply 
to the Commission for authority to enlarge its facilities un¬ 
til March 21,1946—six months after the filing of the instant 
application by Michigan-Wisconsin and approximately a 
year after the plan to build such a pipeline was first filed 
with the Commission (Pet. 190). In so doing, Petitioner 
limited its application to its so-called “A” and “B” facil¬ 
ities which would increase its capacity by only 90 million 
cubic feet per day. This additional capacity was clearly 
required to meet the increased demands of Petitioner’s 
markets other than Detroit and Ann Arbor and was author¬ 
ized by the Commission for that purpose. The Michigan- 
Wisconsin application therefore was actually the only 
application before the Commission to supply the additional 
natural gas admittedly needed bv Detroit and Ann Arbor. 

Petitioner objects, however, to the Commission’s finding 
that the “A” and “B” facilities for which it had applied 
(and which the Commission authorized) would not increase 
its capacity sufficiently to serve the needs of Detroit and 
Ann Arbor, in addition to the increased requirements of 
its other markets. Petitioner’s contentions under Point I 
of its brief therefore raise the narrow issue of whether this 
finding of the Commission was supported by substantial 
evidence. As hereinafter shown, there is no basis for Peti¬ 
tioner's contention. 
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A. Although given full opportunity to do so, Petitioner did 
not request authority to enlarge its facilities sufficiently 
to serve additional gas to Detroit and Ann Arbor. 

In objecting to the Commission’s finding that it had not 
applied for sufficient facilities to serve additional gas to 
Detroit and Ann Arbor, over and above the increased re- 
quirements of its other markets, Petitioner asserts that it 
has been “willing” to supply such additional gas (Pet. Br. 
55-36) and that its “program” is adequate (Pet. Br. 37-41). 
There is no merit in such contentions. 

With respect to Petitioner’s refusal to furnish an ade¬ 
quate gas supply to Detroit and Ann Arbor, the evidence, 
as stated in the Commission’s opinion, “indicates a history 
of fruitless negotiations for many years between represen¬ 
tatives of Michigan Consolidated and Panhandle looking to¬ 
ward a satisfactory agreement between the parties covering 
the sale of increased deliveries of gas to Michigan Consoli¬ 
dated. * * * Apparently one of the difficulties in reaching an 
understanding has been the aim of Panhandle to have guar¬ 
anteed to it by contract an express right to make direct in¬ 
dustrial and unregulated sales in the Detroit District” 
(Pet. 149). As shown by the testimony of Panhandle’s 
President Buddrus and Michigan Consolidated’s President 
Fink, there is no substantial dispute with respect to the 
pertinent facts, which may be briefly summarized. 

Panhandle commenced the delivery of natural gas to 
Michigan Consolidated at Detroit in 1936 under a contract 
expiring December 31, 1951. This contract provided for a 
maximum delivery by Panhandle of 90 million cubic feet 
of gas per day (Ex. 248). This volume soon became inade¬ 
quate for the steadily increasing requirements of Detroit 
and, by subsequent amendments to the contract, the volume 
was increased to 100 million, then to 110 million, and finally, 
on June 29, 1940, to the present maximum of 125 million 
cubic feet per day (Exs. 251-2, Tr. 5271,13210). 

The Detroit requirements continued to grow and by letter 
of February 18, 1942 (Ex. 254, Tr. 5273, 14258), Michigan 
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Consolidated requested Panhandle to increase the maximum 
from 125 million to 1G0 million. Xo reply to this letter was 
ever received and on May 5, 1943 counsel for Panhandle 
warned Michigan Consolidated in a proceeding before the 
Commission that it would not agree to any increase of the 
contract maximum (Ex. 255). 

Michigan Consolidated’s efforts to obtain more gas from 
Panhandle were continued in a scries of conferences. In a 
conference in April 1944, a requested increase of the con¬ 
tract maximum to 150 million cubic feet per day was re¬ 
jected for the stated reason that since the Commission had 
reduced Panhandle’s rates it was unwilling to make any 
further investment in facilities (Tr. 52S1-S2, 14259-60). 1 
The next conference took place in February 1945 with the 
Detroit Common Council—again without any productive re¬ 
sults (Tr. 5286, Ex. 258). Further conferences were held in 
New York and Washington, which were also unsuccessful 
(Tr. 5288-5292). 

In these conferences Michigan Consolidated also at¬ 
tempted to obtain Panhandle’s consent to its storage in 
Austin Field during the summer months of such portion of 
the 125 million cubic feet per day in excess of the summer 
requirements of Detroit, so that such gas could be with¬ 
drawn in the winter to meet the increased peak demands in 
excess of the 125 million cubic feet per day (Tr. 13281, 
14262). 

As the record shows, Michigan Consolidated was unable 
to obtain an increase from Panhandle over the 125 million 
cubic feet provided in the contract and was also unable to 
obtain Panhandle’s consent to the storage of such gas “off 
peak” in the Austin Field. As Panhandle’s President testi¬ 
fied, the basic reason for the inability of the parties to ar¬ 
rive at any understanding in the matter was Panhandle’s 
insistence that, in return for an increase in the contract 
maximum, Michigan Consolidated would have to agree to 

l On September 23. 1942 the Commission ordered n reduction in Panhandle’s 
rates of some $5,000,000 per year. Detroit v. Panhandle Eastern Pipe TAne 
Co., 3 F. P. C. 273, affirmed, Panhandle Eastern Pipe Line Co. v. F. P. C., 
324 U. S. 635. 
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permit Panhandle to undertake the direct sale of gas at 
unregulated rates to some of the large industrial consumers 
in the Detroit area (Tr. 5291-3, 14175-7). The record fur¬ 
ther shows that, as a condition precedent to permitting 
Michigan Consolidated to store any of the gas, Panhandle 
consequently maintained in all of the conferences that it 
must have Michigan Consolidated’s agreement to permit 
Panhandle’s sale directly to such industries (Tr. 5282, 5286, 
5291, 5292,13273, 13305,* 14100, 14113, 14116, 14175, 14263-4, 
14669-70, Ex. 517). 

Panhandle’s President testified that it has been, is now 
and will continue to be Panhandle’s established policy to 
seek to obtain additional volumes of direct sales wherever 
possible, including the direct sales to industrial consumers 
within the distribution areas of distributing companies 
purchasing their gas supply from Panhandle (Tr. 15248- 
49). 1 He further testified that the principal reason for this 
policy is the fact that the rates which Panhandle charged 
for direct sales are not subject to regulation by the Com¬ 
mission under the Act (Tr. 15242-43). 

Unlike Panhandle, Michigan Consolidated is a public util¬ 
ity engaged in the distribution of natural gas under state 
regulation, and serving the requirements of the industrial 
consumers in the Detroit area constitutes an essential part 
of its operations. A loss of such business would necessarily 
result in a very substantial decrease in its net revenues, 
with a resultant increase in the rates it would have to charge 
to domestic and commercial customers (Tr. 13322). 

All efforts to obtain additional gas for Detroit from Pan¬ 
handle having failed, Michigan Consolidated’s parent, 
American Light and Traction, filed with the Commission 
in February 1945 an application seeking authority to con¬ 
struct another pipeline, which was regarded as the only 

1 In a recent deeision. the Supreme Court rejected Panhandle’s contention 
that such direct industrial sales are not subject to regulation under state law 
(Panhandle Eastern Pipe Line Company v. Public Service Commission of In¬ 
diana, .IT. S.92 Law ed. (adv. sheets) 173—decided December 

15, 1947). In so doinp, the Court concluded (p. 182) that “the attractive 
gap” which Panhandle “has envisioned in the coordinate schemes” of state 
and Federal regulation “is a mirage.” 
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means of obtaining an adequate gas supply. However, 
there was a full realization of the difficulties involved in an 
undertaking of such magnitude and the efforts to obtain 
additional gas from Panhandle were continued, the con¬ 
struction of a new line not being desired if an adequate gas 
supply could be obtained from Panhandle under an arrange¬ 
ment which would not adversely affect Michigan Consoli¬ 
dated’s domestic and commercial customers (Tr. 14261-2). 

After Michigan-Wisconsin had been organized as a 
wholly-owned subsidiary of American Light and Traction, 
with the approval of the S. E. C., for the purpose of prose¬ 
cuting the certificate application before the F. P. C-, Mich¬ 
igan-Wisconsin, on September 24, 1945, filed the instant 
application in its name. 1 

Panhandle promptly intervened in opposition to the 
Michigan-Wisconsin application (Pet. 228) but it did not 
apply to the Commission for authority to construct any 
additional facilities until some six months later (Pet. 190). 
On March 21, 1946 Panhandle filed an application for its 
so-called ‘‘A” and “B” facilities to increase its capacity 
a mere 90 million cubic feet per day. In thus limiting the 
proposed increase in its capacity, Panhandle admittedly 
was not undertaking to meet the requirements of its cus¬ 
tomers (Tr. 5727). And the fact that Panhandle’s custo¬ 
mers, other than Detroit and Ann Arbor, would require 
this entire increase was made clear at the outset of the pro¬ 
ceedings when Panhandle’s General Counsel stated that it 
desired the entire 90 million increase even though there 
were no increases in its supply to Detroit (Tr. 3102). 

1 The application which American Light and Traction filed on February 
19, 1945 covered a proposed pipeline to Toledo, Ohio as well as Detroit. On 
April 2, 1945, American Light and Traction filed an application for a pipeline 
to serve Wisconsin and Michigan which was substantially the same as that 
finally approved by the Commission. However, this application was filed on 
behalf of the subsidiary which American Light and Traction planned to 
organize. The F. P. C. does not permit the transfer of certificates and it 
was therefore necessary for the subsidiary—Michigan-Wisconsin—to file a 
substitute application in its own name, which it did on September 24, 1945 
(Pet. 113, fn. 1). 
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'When it became apparent, after weeks of extended hear¬ 
ings, that the delaying tactics of Panhandle and other 
opponents might not succeed in preventing a decision by 
the Commission on the merits of the Michigan-Wisconsin 
application by the “deadline” date of December 1, 1946* 
Panhandle, by letter of August 15, 1946 (Ex. 496) made an 
“offer” to “negotiate” a contract with Michigan Consoli¬ 
dated under which, upon completion of Panhandle’s “B” 
facilities, Michigan Consolidated could purchase up to 
152VL> million cubic feet per day (an increase of 27M> 
million). 

As the record shows, this belated “offer” of Panhandle 
to sell Detroit and Ann Arbor some of the additional gas 
so long and urgently needed by those markets was illusory. 
In the first place, Panhandle could not have supplied any 
additional gas to Detroit and Ann Arbor except at the ex¬ 
pense of its other customers, which clearly needed all the 
additional capacity proposed to be installed by Panhandle 
in order to meet their increased requirements. Thus, Pan¬ 
handle had to rely upon an illusory “allocation” of such 
additional capacity (Ex. 298, Tr. 5727) in an effort to show 
possible deliveries to Detroit of the 152 1 /j million feet per 
day involved in the belated offer. Moreover, the record 
shows that, even on the basis of such “allocation,” Pan¬ 
handle would not be able to supply Detroit with the 152% 
million cubic feet in question. Panhandle’s Vice President 
admitted that after completion of the “B” facilities this 
quantity of gas could not be supplied during the eight 
summer months (Tr. 10408-10), so there would have been 
little, if any, gas available for storage in Austin Field to 
meet winter requirements. 

i The contracts covering Michigan Wisconsin’s gas supply for the pipeline 
were subject to cancellation if it failed to obtain a certificate bv that date 
(Exs. 140. ill5, .110). Certain of the sub-producers thereafter attempted to 
cancel their contracts on the ground that the “deadline” was not met (seo 
Pet. 77-78. 229-230). In a declaratory judgment suit brought for that pur¬ 
pose, the United States District Court for the Northern District of Oklahoma 
on April 16, 194S decided that the sub-producers did not have the right of 
cancellation and that such contracts are still in full force and effect (Phillips 
Petroleum Co. V. Skclly Oil Co., ct al.. Civil Action No. 2149). 


23 


I 
I 
i 
I 
I 

It was thus clear that Panhandle, on its own showing, j 
could not supply any additional gas to Detroit and Ann j 
Arbor except by failing to meet the increased requirements j 
of its other customers and that Panhandle, even on that j 
basis, would not have sufficient capacity to fulfill its be¬ 
lated “offer.” Moreover, there was no suggestion that 1 
Panhandle, in making such offer, was abandoning its an¬ 
nounced policy with respect to direct and unregulated sales j 
to industrial consumers. | 

The fact that Panhandle’s “A” and “B” facilities would 
be insufficient to supply any additional gas to Detroit is ! 
further apparent from the Commission’s action in issuing j 
a certificate for such facilities on the same dav and in the j 
same consolidated proceeding in which it issued the certifi¬ 
cate to Michigan-Wisconsin, here under review. Moreover, j 
Panhandle itself has recognized that its “A” and “B” ! 
facilities are required for service of its other markets, ; 
since, in the face of the Commission’s authorization of the ! 
Michigan-Wisconsin project to supply the additional de¬ 
mands of Detroit and Ann Arbor, Panhandle is going for- j 
ward with the construction of its facilities (Pet. Br. 35). 
Moreover, on March 5, 1947, over three months after issu¬ 
ance of the Michigan-Wisconsin certificate, Panhandle filed j 
an application for its so-called “C” facilities and requested 
the Commission to rescind the Michigan-Wisconsin certifi¬ 
cate on that ground (Pet. 79-80). 

It is therefore respectfully submitted that the Commis- | 
sion’s finding (Pet. 86) that Panhandle had “not applied 
for sufficient facilities nor demonstrated its ability to serve 
adequately the needs” of the Detroit and Ann Arbor mar¬ 
kets, “in addition to the expanding requirements of those 
which it enjoys in the other areas which it supplies,” was i 
fully supported by substantial evidence and, under Section 
19(b) of the Act, is conclusive on this review. 
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B. In any event, the Commission properly issued a 
certificate to Michigan-Wisconsin. 

In the instant ease, if Panhandle had filed a competitive 
application for increased capacity adequate to serve the re¬ 
quirements of Detroit and Ann Arbor, in addition to the 
requirements of its other markets (which, as already 
shown, it did not, do), the Commission’s authorization of 
the Michigan-Wisconsin project was a proper exercise of 
its administrative discretion under the Act. 1 

The fact that the Michigan-Wisconsin line was the only 
proposal before the Commission to bring urgently needed 
natural gas service to the principal communities in the 
State of Wisconsin was sufficient justification for author¬ 
ization of such line, particularly where, as here, there was 
no showing of any possibility that Panhandle’s interests 
would be adversely affected. The further fact that such 
action will assure to Detroit the advantages now enjoyed 
by many other important communities of having two pipe¬ 
lines as its source of gas supply was of itself a sufficient 
reason for authorizing the Michigan-Wisconsin line, par¬ 
ticularly in view of the national importance of Detroit in¬ 
dustry during periods of war emergency as well as normal 
times. The additional fact that Panhandle, unlike other 
natural gas pipeline companies (Tr. 15,256-7), had em¬ 
barked upon a determined policy of securing, wherever pos¬ 
sible, direct unregulated sales to industries within the 
distribution areas of its customers likewise warranted the 
issuance of the Michigan-Wisconsin certificate. 

Finally, the fact that the Michigan-Wisconsin project, 
through the use of underground storage, “has a distinct 
and readily recognizable advantage over the ordinary inter¬ 
state natural-gas transmission pipeline system’’ which 
“makes possible important economies in operation, permits 
flexibility and superior reliability of service” (Pet. 120-1) 
justified the issuance of the certificate here under review. 


l As set forth in our pending motion to dismiss (Pages 10-15), Petitioner’s 
contention that it has a prior right to serve such additional gas is contrary 
to the provisions of Section 7(g) of the Act and the uniform decisions of the 
Courts. 
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II. 

Issuance of the Certificate to Michigan-Wisconsin was Fully 
Supported by Adequate Findings and Substantial Evi¬ 
dence. 

Petitioner contends that the Commission’s finding that 
Michigan-Wisconsin is “able and willing properly to do 
the acts and perform the service proposed” is not sup¬ 
ported by adequate subsidiary findings or by substantial 
evidence, because there was no finding or showing of Michi¬ 
gan-Wisconsin ’s financial ability and no finding or showing 
of a satisfactory schedule of rates (Pet. Br. 41-47). As 
hereinafter set forth, there is no merit in such contentions. 

A. Michigan-Wisconsin’s financial ability. 

Petitioner contends that the Commission did not find 
that Michigan-Wisconsin would be able to finance the proj¬ 
ect and that such a finding is a necessary prerequisite 
to the issuance of a certificate (Pet. Br. 43). Contrary 
to such contention, there is no requirement under the Act, 
or under the Commission’s practice, 1 that a specific finding 
be made with respect to the applicant’s ability to finance 
the project, there being no essential difference in this re¬ 
spect between the applicant’s ability to finance the project 
and its ability to construct and operate such project. While 
an applicant must make a reasonable showing satisfactory 
to the Commission of its ability to finance its proposed 
project, this represents only one of the elements to be con¬ 
sidered by the Commission in its determination that the 
applicant is “able and willing properly to do the acts and 
perform the proposed service” under Section 7(e) of the 
Act. 

Moreover, Michigan-Wisconsin made a full showing with 
respect to its proposed plan of financing and presented the 
uncontradicted testimony of two independent financial ex¬ 
perts that such plan was conservative and could readily 

i Sec e.g., Tennessee Gas <$• Transmission Co., 3 F. P. C. 574; Cities Service 
Transportation $ Chemical Co., 3 F. P. C. 598. 
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be effected, provided the requisite approval of the S. E. C. 
were obtained (which approval has since been granted). 
With respect to the bonds to be issued, Edward Ilopkinson, 
Jr., senior partner of Drexel and Company of Philadelphia, 
and at that time President of the Investment Bankers As¬ 
sociation of America, testified that, in his opinion, such 
bonds could be sold at a price to net at least par to the 
company under present market conditions (Tr. 7322-23). 
C. B. Campbell, Vice President of Halsey, Stuart and Com¬ 
pany, expressed the same opinion with respect to the bonds 
and notes and testified that his company had formed a 
nationwide syndicate to bid on and sell these securities 
(Tr. 7260). With respect to the common stock of Michigan- 
Wisconsin, Mr. Ilopkinson testified that Michigan Consoli¬ 
dated would unquestionably be able to raise the equity 
money to be invested in such stock (Tr. 7044-47). 

Michigan-Wisconsin further showed that, being a sub¬ 
sidiary of a registered holding company, its proposed 
financing would be subject to the competitive bidding re¬ 
quirements of the S. E. C. under the Holding Company Act, 
which effectively precludes any banking or underwriting 
svndicatc from making a firm advanced commitment for 
the purchase of its securities, since such a commitment 
might well disqualify the organization making it from bid¬ 
ding on the securities (Tr. 7335, 7339, 13566). 

As stated in its opinion (Pet. 138-140), the F. P. C. rec¬ 
ognized the impact of the S. E. C.’s jurisdiction in this 
matter and prescribed as a condition of the certificate the 
requirement that Michigan-Wisconsin secure the necessary 
approvals of its financing from the S. E. C. Contrary to 
Petitioner’s contentions (Pet. Br. 44), such action was an 
appropriate and practical resolution of any possible con¬ 
flict between the jurisdiction and authority of the two in¬ 
dependent Federal agencies. Moreover, the S. E. C.’s ap¬ 
proval of the financing of the Michigan-Wisconsin project 
was not only a prerequisite but also a conclusive deter¬ 
mination. 
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As the F. P. C. noted in its opinion (Pet. 140), the S. E. C. 
had authorized the formation of Michigan-AVisconsin and 
its subsequent issuance of sufficient stock to finance the 
prosecution of the certificate proceedings before the F. P. C. 
Pending a determination by the F. P. C. of whether public 
convenience and necessity would be served by the proposed 
project, the S. E. C. specifically reserved its determination 
of the manner in which such project should be financed, 
that is, whether Michigan-AVisconsin should finance the 
project as a subsidiary of Michigan Consolidated or in some 
other manner. 

Following the F. P. C.’s determination under the Natural 
Gas Act that public convenience and necessity requires the 
construction of the Michigan-AAusconsin project, the S. E. C. 
determined, under the Public Utility Holding Company 
Act, that Michigan-AVisconsin’s parent, American Light 
and Traction Company, should continue in existence and 
the S. E. C. approved the financing of the pipeline project 
on that basis. 1 This demonstrates the appropriateness of 
the procedures followed by the two agencies in discharging 
their respective statutory responsibilities in this matter and 
the complete lack of merit in Petitioner’s contentions. 

B. Michigan-Wisconsin’s proposed schedule of rates. 

Contrary to Petitioner’s contentions (Pet. Br. 45-47), 
there is no requirement under the Act or under the Com¬ 
mission’s rules or prior decisions that the Commission, in 
issuing a certificate, approve or prescribe the particular 
form of the schedule of rates to be charged by the applicant 
when the project goes into operation. 

The Commission stated in its opinion (Pet. 134) that 
“due to the unusual form of rate proposed, further study 
should be given to this matter both by the Commission and 
by the Applicant to determine whether the proposed rates 
or some other form of rates will assure the lowest reason- 

i Be American Light Traction Co., et al., Holding Company Act Release 
No. 7951, December 31, 1947 (printed copies of which were filed with the 
Court at the time of the oral argument of our motion to dismiss). 
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able ultimate consumer charges.” As it has frequently 
done in other cases, 1 the Commission provided as a condi¬ 
tion of its order that the Applicant submit “a schedule of 
rates and charges in a form satisfactory to the Commis¬ 
sion” (Pet. 90-91). This was particularly appropriate in 
view of the fact, as noted in the Commission’s opinion (Pet. 
134, 138, 123), that this project would be built during a 
period of fluctuating prices and that it was not possible, 
in view of the shortage of steel, to predict the exact time 
when the project would be completed. Until the project is 
completed and operations commenced, there is, of course, 
no need for a particular form of rate schedule. 

Moreover, the amounts, as well as the form, of a natural 
gas company’s rates are subject to the continuing control 
of the Commission under Sections 4 and 5 of the Act, and 
such rates substantially depend upon the cost of its facili¬ 
ties and the amount of its operating expenses. 2 In this 
case the Commission specifically found that the latter were 
reasonably estimated (Pet. 138). 

It is therefore respectfully submitted that, contrary to 
Petitioner’s objections, the Commission’s issuance of a cer¬ 
tificate to Michigan-Wiseonsin was fully supported by 
adequate findings and substantial evidence with respect to 
UiehrmnAVi scon sin’s ability to finance and its proposed 
rate schedules. 

m. 

There is No Merit in Petitioner’s Contention That the Com¬ 
mission Cut Down Its Rights in the Detroit and Ann 
Arbor Markets. 

Petitioner contends (Pet. Br. 47) that, even if the Com¬ 
mission properly issued a certificate to Michigan-Wiscon- 
sin, the Commission “cut the rights of Panhandle in the 
Detroit and Ann Arbor markets to a volume below that 

1 See e.£.. United Gas Pipe Line Co., 4 F. P. C. 307; Tennessee Natural Gas 
Lines, Inc., 4 F. P. C. 1127. 

-F. P. C. V. Hope Natural Gas Co., 320 U. S. 591, 590; Colorado Interstate 
Gas Co. V. F. P. C., 324 U. S. 581, 604. 
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wliick it is delivering- under valid certificates.” Contrary 
to such contention, the Commission has provided lull as¬ 
surance to Petitioner that its rights in such markets are 
and will be fully protected. 

Under the Commission’s orders, Petitioner is assured 
that, until expiration of its present contracts on December 
31, 1951, it will continue to supply to Detroit and Ann 
Arbor the full contractual amounts of 125 million cubic 
feet and 2 million cubic feet, and that Michigan-Wisconsin 
will supply only those quantities required by such markets 
in excess of such contractual maxima. Petitioner is fur¬ 
ther assured, under the Commission’s supplemental order, 
that upon expiration of sucli contracts it will be able to 
continue its “pattern of service” by supplying at least 32 
billion cubic feet annually on a uniform daily basis—an 
arrangement obviously more advantageous to Petitioner 
than its present contracts (Pet. 197-8). Petitioner is fur¬ 
ther assured of a reasonable opportunity to participate in 
the future growth of these markets. Finally, this order of 
the Commission represents a minimum, and not a maxi¬ 
mum, and Petitioner has an administrative remedy of 
which it may avail itself by filing an appropriate applica¬ 
tion for modification of this condition (Pet. 201). Peti¬ 
tioner has not sought to avail itself of this administrative 
remedy and throughout the proceedings before the Com¬ 
mission it refused to state what would constitute an ade¬ 
quate protection of its rights, other than a denial of the 
M ichigan-Wisconsin certificate. 

In its original order of November 30, 1946, the Commis¬ 
sion found the Michigan-Wisconsin project to be in the 
public interest “provided proper protection and recogni¬ 
tion are given to Panhandle’s rights and obligations” in 
the Detroit and Ann Arbor markets (Pet. 86). It accord¬ 
ingly provided, as a condition of the order, for a deter¬ 
mination of such rights and duties and reserved jurisdic¬ 
tion to reopen the proceedings for that purpose (Pet. 91). 
In scheduling such further hearing, the Commission stated 
that Panhandle, Michigan-Wisconsin and Michigan Con- 
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solidatcd should have a reasonable opportunity to exercise 
“their respective managerial responsibility and obligation 
to the end that a mutually satisfactory understanding and 
agreement he reached assuring the continuity of adequate 
natural gas service to the people of the State of Michigan, 
under such terms and conditions as may be approved by 
appropriate public authorities” (Pet. 105). In the sup¬ 
plemental hearings, Michigan-Wiseonsin submitted a pro¬ 
posed 15-vear contract, executed by Michigan Consolidated, 
to purchase 52 billion feet per year at a uniform daily rate 
for a term of 15 years after expiration of the present 
contract (Ex. 563). This was in accord with the testimony 
of Michigan Consolidated’s President in the original hear¬ 
ings that, because of increased demands, Michigan Con¬ 
solidated would be willing and able to purchase such quan¬ 
tity of gas from Panhandle after expiration of the present 
contract, in addition to the gas it would purchase from 
Michigan-Wisconsin (Tr. 14291-14301). 

As stated in the Commission’s supplemental opinion 
(Pet. 197) Panhandle, in the supplemental hearings, “had 
the opportunity to be heard in the matter of its pattern of 
service and whether the proposal of Michigan Consolidated 
would have the effect of recognizing and preserving its 
rights,” but Panhandle “did not submit any witness” and 
“declined to express in clear and unmistakable terms its 
view regarding the acceptability of the proposed new 
contract.” 

Since Panhandle thus refused to state what would be an 
acceptable measure of its rights, the Commission made 
such determination. In so doing, the Commission held that 
Panhandle, upon termination of its present contracts, 
should have “reasonable opportunity to deliver and sell to 
Michigan Consolidated not less than the annual volumes 
of gas delivered and sold bv it for either the vears 1942 or 
1945 or the average delivered for the five-year period 1942 
through 1946” and “the right to participate in the future 
growth of the Detroit and Ann Arbor markets” (Pet. 201). 
In so doing, the Commission specifically found that Pan- 
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handle’s pattern of service as of February 7, 1942, the 
effective date of the “grandfather” clause of the Act, as 
well as its pattern of service at the time of issuance of its 
“grandfather” certificate (in 1945), would be “unaffected” 
and that Panhandle’s pattern of service under its existing 
contracts would be “preserved” (Pet. 19S). 

Contrary to Petitioner’s contention (Pet. Br. 52), the 
Commission did not adopt “as the maximum measure of 
Panhandle’s rights precisely what Michigan-Wisconsin had 
offered in such proposed contract” providing for 1 he pur¬ 
chase of 32 billion at a uniform daily rate. The condition 
in the Commission’s supplemental order is not that Peti¬ 
tioner’s deliveries shall be governed by such proffered 
contract, but that Petitioner’s deliveries on and after De¬ 
cember 31, 1951 shall not be less than the “annual volumes 
of gas delivered and sold by it for the years 1942 or 1945 
or the average delivered for the five-year period 1942 
through 1946” (Pet. 200-201). The Commission then went 
on to find that the proffered contract afforded Petitioner 
an opportunity to continue to make deliveries after that 
date in keeping with its “pattern of service” and that, 
since such contract provided for uniform daily deliveries, 
it was in many respects even more favorable to Petitioner 
(Pet. 198). 

Petitioner’s contention (Pet. Br. 53) that its “pattern 
of service” was improperly determined because its deliv¬ 
eries during the war years were given consideration is 
clearly erroneous, 1 particularly in view of the fact that the 
maxima provided in Petitioner’s contracts were fixed in 
1940 and Petitioner thereafter refused to increase such 
maxima. 

Petitioner’s assertion (Pet. Br. 54) that the Commis¬ 
sion’s action constitutes “a drastic cut-back” in its sales 
and “a revocation, in substantial part, of Panhandle’s out- 

i Sec North Coast Tratisp. Co. v. United States, 43 Fed. Supp. 44S, 451 
(affirmed 323 U. S. 668), rejecting the plaintiffs’ objections to the Interstate 
Commerce Commission’s action in permitting a “competing carrier to enter 
their territory at a time when their activities are curtailed by war-time re¬ 
strictions. ’ ’ 
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standing certificates” is equally without merit. Petitioner 
is presently obligated to supply the fluctuating hourly and 
daily demands of Detroit and Ann Arbor up to the con¬ 
tract maxima, while, under the contract proposed by Michi¬ 
gan Consolidated, it would be able to deliver the same 
annual quantities heretofore served, but such deliveries 
will be at a uniform daily rate—an arrangement much 
more favorable to Petitioner, as the Commission observed 
(Pet. 197-8). Moreover, Petitioner has available an ad¬ 
ministrative remedy if it desires a modification of this con¬ 
dition. And, as stated in the supplemental opinion (Pet. 
.194), there was “no intention on the part of the Commis¬ 
sion herein to modify, terminate or set aside any certificate 
heretofore issued by the Commission to Panhandle.” 

It is therefore respectfully submitted that Panhandle 
cannot be heard to complain on this review of the Com¬ 
mission’s action in affording it full protection of its rights 
in the Detroit and Ann Arbor market as to which it still 
has available an administrative remedy. 

IV. 

The Charges of Commission Partiality are Unwarranted 

and Improper. 

The lack of merit in Petitioner’s contentions on this re¬ 
view is apparent from the fact that it has resorted to a 
slanderous attack upon the members of the Commission. 
In its brief Petitioner charges that there was “a consistent 
pattern of partiality and bias” in favor of Michigan- 
Wiseonsin and that the majority of the Commission “had 
j)rejudged the issues in the case” (Pet. Br. 56). Petitioner 
further asserts that “the majority arrived at their decision 
without an examination and study of the voluminous tran¬ 
script of evidence and exhibits” (Pet. Br. 60). 

In this connection Petitioner erroneously states that two 
of the majority Commissioners “ ‘initiated’ and held 
private conferences with counsel and officials of Michigan- 
Wisconsin in the course of the hearing, in which they 
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pointed out ‘defects’ in the Michigan-Wisconsin ease” 
(Pet. Br. 57). Contrary to such contention, the record 
shows that a controversy had arisen between Michigan 
Consolidated and Panhandle as to whether Panhandle’s 
obligation under its contract should be measured on a cubic 
foot or therm basis. 1 By letter of October 1, 1948 Pan¬ 
handle’s Chairman suggested to Michigan Consolidated 
that the two companies place this question before the Com¬ 
mission informally for determination (Tr. 14702-5). Michi¬ 
gan Consolidated concurred in this suggestion (Tr. 14700). 
The meeting with the two supervising Commissioners 
therefore was at the request of the parties, and the initial 
suggestion of Panhandle. 2 During the course of these con¬ 
ferences the Commissioners pointed out to the companies 
that the “extreme positions” which they had taken in their 
controversies over Detroit’s gas supply were harmful to 
the public interest (Tr. 14744). There was, of course, noth¬ 
ing “secret” about the meeting (Tr. 14496, 14762) and 
there was a full exploration in the hearing with respect to 
everything that occurred. 

Contrary to Petitioner’s attempt to support its unwar¬ 
ranted charge of partiality by distorting the facts with ref¬ 
erence to the conference which was initiated by Petitioner 
and in which it fully participated, the record clearly shows 
that what the Commission did was not only proper but very 
appropriate. 

In this connection it may also be noted that the interven¬ 
ing coal and railroad interests, in their brief, advance the 
objection that they were not invited to participate in the 
above-mentioned conferences and that this constituted an 
infringement of their rights. Since these parties did not 
file petitions for review as required by Section 19(b) of 
the Act, but have merely intervened in support of the peti¬ 
tion for review .filed by Panhandle, they of course are not 

1 The contract (Ex. 252, p. 4) obligates Panhandle to deliver a daily maxi¬ 
mum of 125 million cubic feet per day “or its assumed equivalent” of 
1,276,500 therms per day. 

2 At such meeting counsel for the parties filed briefs with respect to their 
interpretations of the contract provisions in question (Tr. 14707). 
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in a position thus to broaden the issues now before the 
Court. 1 In an attempt to circumvent the well established 
rule in this regard, they advance the novel contention that 
by applying for and obtaining the right to intervene they 
acquired “the same status and rights in this Court as if 
they had filed separate actions seeking review” (Br. 10)— 
citing two decisions of this Court which in no way support 
such contention. The issue in IVolpe v. Foret sky, 70 App. 
D. C. 141,144 F. 2d 505, cert. den. 323 U. S. 377, was “under 
what circumstances may adjoining property owners inter¬ 
vene in a suit to enjoin the enforcement of a zoning order 
which affects the value or use of their property?” The 
case of Champ v. Atkins, 76 App. D. C. 15, 12S F. 2d 601, 
cited in their brief was a suit for declaratory judgment 
and injunction to enjoin a suspension of drivers’ licenses 
by the Director of Traffic in the District of Columbia, and 
is clearly not in point here. Federal Rule of Civil Pro¬ 
cedure 24(a)(2) deals with the matter of intervention as 
a matter of right in a district court proceeding and in no 
way supports the propositions for which it is cited. 

Contrary to the foregoing contentions, the instant pro¬ 
ceeding is a statutory review and must be in full compli¬ 
ance with the conditions prescribed in Section 19(b) of the 
Act. F. P. C. v. Pacific Poxuer and Light Company, 307 
U. S. 156, 159. Since the coal and railroad interests did 
not file a petition for review, they can only be heard in 
this Court in support of the contentions raised in Pan¬ 
handle’s petition for review and cannot broaden the issues 
before the Court. 2 

i Chandler P. Co. v. Brandtjen ft Kluge, 29G U. S. 53, 58, and Vinson v. 
Washington Gas Light Co., 321 U. S. 489, 498-9. 

- While the petition for review is quite lengthy and detailed, it does not 
contain any reference to such conferences. 
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V. 

Petition Has Failed to Show That It is “Aggrieved” by the 
Commission’s Orders and the Pending Motion to Dis¬ 
miss the Petition for Review Should Therefore be 
Granted. 

In opposing our motion to dismiss the petition for re¬ 
view, Petitioner principally contended that it would be 
necessary to review the evidence of record in order to dis¬ 
pose of its contentions. And by the Court’s order of Feb¬ 
ruary 13, 1948, action on our motion was “deferred to the 
hearing on the merits” because “The Court is unable to 
rule on the present motion to dismiss without reference to 
the record. Yankee Nettvork v. Federal Communications 
Commission, 71 App. D. C. 11, 23.” 

It therefore should be noted that in its brief on the merits 
Petitioner has not even attempted to show that it is in any 
way “aggrieved” by the orders under review. 

With respect to Panhandle’s contention before the Com¬ 
mission that the granting of the certificate to Michigan- 
Wisconsin would result in confiscation of its property and 
a violation of its rights, the Commission’s opinion contains 
the specific finding that “We fail to find anything in the 
evidence showing that an effort was made to sustain such 
position” (Pet. 152). The Commission further stated that 
while there may be instances where the entry of another 
pipeline might prove to be ruinous to the company pres¬ 
ently serving the area and inimical to the public interest, 
“this possibility is not even remotely present in this case” 
(Pet. 153). And in its supplemental opinion the Commis¬ 
sion specifically found that “there is no showing in the rec¬ 
ord of prospective financial loss to Panhandle in the event 
of a modification of its present deliveries in the Detroit and 
Ann Arbor markets” (Pet. 193). 1 

1 The Commission further found that the record facts left no doubt that 
‘ * in the event Panhandle discontinued its sales in the Detroit and Ann Arbor 
districts after December 31, 1951, its present and future demands and other 
available markets will readily absorb the quantities of gas sold to Michigan 
Consolidated ’’ (Pet. 193). 
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The decision of the Sixth Circuit Court in Kentucky 
Natural Gas Corp. v. F. F. C., 159 F. 2d 215, is therefore 
directly in point. In that case, as here, the Commission 
“found as a fact that the record does not show that the 
ability of” the existing supplier to render service to its 
other customers “will be jeopardized by the loss of the” 
market to be taken over entirely by the new pipeline—thus 
“factually rejecting Petitioner’s contention in that re¬ 
spect.” Moreover, in that case, as here, “the record dis¬ 
closes that Petitioner had ample opportunity to develop 
this point before the Commission, but purposely refrained 
from doing so.” 

Under the procedure which this Court followed in the 
above-mentioned Yankee Ncticork case, it is therefore re¬ 
spectfully submitted that our motion to dismiss the petition 
for review should now be granted. 

In order not to burden the Court with a repetition of 
arguments already made in our briefs filed in support of 
the motion to dismiss, we respectfully refer to those briefs 
in renewing our request that the petition for review be 
dismissed. We also submit that upon the basis of the rec¬ 
ord now before the Court the orders of the Federal Power 
Commission, here under attack, should be sustained. 

Respectfully submitted, 

Donald R. Richberg, 

815 Fifteenth Street, X. W., 
Washington 5, D. C. 

Carl I. Wheat, 

Charles V. Shannon, 

Stanley M. Morley, 

Omar L. Crook, 

520 Shoreham Building, 
Washington 5, D. C., 

Attorneys for Michigan-Wisconsin 
Pipe Line Company. 


April 23, 1948. 
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Amos M. Mathews 
204 South Canal Street 
Chicago 6, Illinois 

Counsel for certain railroad companies 

Philip H. Porter 
1 West Main Street 
Madison 3, Wisconsin 

Counsel for Lake Michigan Docks Association, et al. 
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Respondent, j 
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REVIEW 
ORDER OF 
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POWER 
COMMISSION. 


JOINT BRIEF OF INTERVENING COAL AND 
RAILROAD INTERESTS ASKING REVIEW OF 
ORDER. 


This is a joint brief by the following named intervenors 
who are asking the Court to review and set aside the Fed¬ 
eral Power Commission’s order: National Coal Associa¬ 
tion; United Mine Workers of America; Lake Michigan 
Docks Association; Wisconsin-Upper Michigan Fuel Deal¬ 
ers’ Association; Solid Fuel Institute of Milwaukee Coun¬ 
ty; Chicago and North Western Railway Company; Chi¬ 
cago, Burlington & Quincy Railroad Company; Chicago 
Great Western Railway Company; Chicago, Milwaukee, 
St. Paul & Pacific Railroad Company; The Chicago, Rock 
Island and Pacific Railway Company; Illinois Central 
Railroad Company; Illinois Terminal Railroad Company; 
Litchfield and Madison Railway Company; Louisville and 
Nashville Railroad Company; The Minneapolis & St. 
Louis Railway Company; Minneapolis, St. Paul & Sault 
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Ste. Marie Railway Company; Missouri-Illinois Railroad 
Company; Missouri Pacific Railroad Company; The New 
York Central Railroad Company; The New York, Chi¬ 
cago and St. Louis Railroad Company; The Pennsylvania 
Railroad Company; Southern Railway Company; Wab¬ 
ash Railroad Company; The Atchison, Topeka and Santa 
Fe Railway Company; The Baltimore and Ohio Railroad 
Company; Chicago & Eastern Illinois Railroad Company. 

There is an Appendix at the end of this brief containing 
certain portions of the record referred to in the brief. See 
index. 


Jurisdictional Statement. 

This is an action brought by Panhandle Eastern Pipe 
Line Company, a corporation (hereinafter sometimes 
referred to as Panhandle), under the authority of Section 
19 (b) of the Natural Gas Act of June 21, 1938, c. 556, 
52 Stat. 821; U. S. C. Title 15, § 717r(b), to obtain a 
review of certain orders of the Federal Power Commission 
entered in a proceeding before the Commission entitled 
“In the Matter of Michigan - Wisconsin Pipe Line 
Company, Docket No. G-669.” Panhandle prays that 
such orders be set aside, and for other relief. The orders 
in question purport, among other things, to issue a 
certificate of public convenience and necessity to Michi¬ 
gan-Wisconsin Pipe Line Company (hereinafter some¬ 
times referred to as Michigan-Wisconsin) authorizing 
the construction and operation of an interstate pipe line 
for the transmission of natural gas. 

These intervenors were admitted as intervenors 
opposing the application for certificate in the proceedings 
before the Federal Power Commission. 1 The order of 

1. Tr. 22607 , 2267S, 231S4, 231S7 . 23427. Copies of the orders of the Com¬ 
mission admitting intervenors are attached to their motions for leave to inter¬ 
vene filed in this Court. 
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the Commission granting the certificate became final on 
March 12, 1947. 2 Intervenors severally filed petitions 
asking Federal Power Commission to reconsider its order 
issuing the certificate, on April 10 and 11, 1947, being 
within 30 days after March 12, 1947, as required by Sec¬ 
tion 19 (a) of the Natural Gas Act. These petitions were 
denied by operation of law, by failure of the Commission 
to act upon them within 30 days. Section 19 (a). Within 
60 days after May 11, 1947, as required by Section 19 
(b) of the Natural Gas Act, intervenors filed their several 
motions for leave to intervene in this action. They were 
allowed to intervene by order of the Court, dated October 
3, 1947. Intervenors’ petitions for reconsideration 
before the Commission are set out in the Appendix to 
this brief. 


Statement of the Case. 

Michigan-Wisconsin has been authorized to build a 
large diameter pipe line, 26 inches in diameter for the 
most part, to bring natural gas from the Hugoton Field 
of Oklahoma and Texas to southeastern Wisconsin and 
to certain points in Iowa and Missouri not now served 
with natural gas, and to southeastern Michigan for the 
purpose of supplying Detroit and nearby areas. The 
Michigan area proposed to be served is now supplied by 
Panhandle Eastern. 

It is claimed that the building of the additional line 
to Michigan will bring about greatly increased sales of 
natural gas in the Michigan Area; one of the claims 
urged by Michigan-Wisconsin is that the new line is 
needed to supply the greatly expanding demands for 
natural gas service in Detroit and other Michigan areas 
of service. A large part of the additional sales in Michigan 


2. Tr. 25449. 
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will be for house-heating and other space-heating; natural 
gas will be substituted for large quantities of coal and 
oil now used for heating. The additional line will also 
make increased quantities of natural gas available for 
burning under boilers for steam generation where coal 
is now used, and for other industrial purposes where 
coal and oil are now being employed. 3 

In Wisconsin it is claimed that the proposed line will 
bring about sales of large quantities of natural gas as a 
substitute for presently used coal, coke, oil, liquefied 
petroleum gas, and manufactured gas now made from 
coal or oil. The gas will be used for space heating and 
will replace large amounts of coal for that purpose as 
well as large quantities of oil. It will replace much coal, 
coke, manufactured gas, liquefied petroleum gas, and oil 
now used by industries in various processes; and will be 
used for boiler gas or steam generation. 4 

The claim is made that the gas storage feature of the 
Michigan-Wisconsin project, whereby gas from the pipe 
line will be stored in gas fields in Michigan during the 
summer and withdrawn to meet peak loads during the 
winter, will avoid the necessity of interruptible sales 
of boiler gas by Michigan-Wisconsin. Whatever may 
be the merits of that claim, it is nevertheless clear that 
the project will cause widespread substitution of natural 
gas for coal not only for home and commercial heating, 
but also for various industrial purposes, both in Michigan 

3. Weigle, gas engineer, Michigan-Consolidated Gas Company. Tr. 44SQ- 
4490. 7787-7829, S066-S092; Exhibit 224, Tr. 20227. 

4. Testimony of officials of several gas distributing utilities in the Wisconsin 
area proposed to be served. Tr. 46S1-4730, 9215-9399; Exhibits 231, Tr. 20443, 
and 406, Tr. 21541. Tr. 4730-4783. 9215-9393; Exhibit 232, Tr. 20465. Tr. 4784- 
4827, 9443-9498; Exhibit 493, Tr. 22054. Tr. 4828-4979. 

Hill, consulting engineer, Tr. 6603-6751; Exhibit 413-A to Q. 

O’Leary, rates and research director, Public Service Commission of 
Wisconsin, Tr. 5023-5104; S751-S950; Exhibit 235. 
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and in Wisconsin. It is also abundantly clear that build¬ 
ing of the new line will cause such an increase of the supply 
of gas in Michigan available from both pipe line com¬ 
panies as to increase the substitution of natural gas for 
coal for steam generation. 5 

All of the intervenors are adversely affected by the 
Commission’s order bringing about the substitution of 
natural gas where coal is now being used, and by the 
substitution of natural gas for manufactured gas and 
the resulting discontinuance of the use of coal for gas 
manufacture. The intervening railroad companies are 
additionally adversely affected by the substitution of 
natural gas for oil and liquefied petroleum gas. The 
intervening railroad companies carry all of these fuels to 
the affected areas and face substantial losses of revenues 
by the substitution of natural gas for them. 6 National 
Coal Association is a non-profit corporation whose 
membership embraces bituminous coal producers selling 
coal in the affected areas. United Mine Workers of 
America is an unincorporated, non-profit association 
whose members are engaged in the mining of coal now 
being used in the affected areas, and curtailment in the 
use of coal directly affects their employment and means 
of livelihood. 7 Lake Michigan Docks Association is an 
unincorporated association of all of the operators of coal 
docks located on the w^est bank of Lake Michigan in 
Wisconsin and upper Michigan. Coal is carried to these 
docks, by rail from eastern mines to eastern lake ports, 
by ships to the Lake Michigan docks,' and thence by 

5. See footnotes 3 and 4 and Appendix hereto, pp. 52 and 76. 

G. Schultz, Tr. 15446-15490: Exhibits 531-A to 531-F. Tr. 2230G-22311. 

Wcttling, Tr. 15491-15522; Exhibits 532, 533, 534, Tr. 22312-22331. 

7. I.inton, Tr. 15525-15575; Exhibit 535, Tr. 2233S. 

Anderson, Tr. 15576-15609; Exhibits 536 to 543, Tr. 22341-2235S. 

IIofTman, Tr. 1564S-15663; Exhibit 544, Tr. 22361. 

Corbett, Tr. 156S7-15739. 

Patton, Tr. 15752-15822; Exhibits 545 to 554, Tr. 22366-22375. 

Weber. Tr. 15862-15924; Exhibits 555 to 557, Tr. 22376-22385. 
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rail to destinations in Wisconsin or beyond or by truck 
for local distribution. These lake docks, loaded to 
capacity in summer, constitute the veritable “coal 
mines” for the Wisconsin area during the winter; they 
are by far the largest above-ground storage place of 
coal in the world. Solid Fuel Institute of Milwaukee 
County and Wisconsin-Upper Michigan Fuel Dealers’ 
Association are Wisconsin non-stock corporations whose 
members are engaged in the whosesale and retail distri¬ 
bution of coal, coke, and liquid fuels within the affected 
area in Wisconsin. 8 

Statement of Points. 

1 . 

These intervenors are parties to a proceeding under 
the Natural Gas Act “Aggrieved by an order issued by 
the Commission in such proceeding” and are entitled to 
a review of such order, within the meaning of Section 
19 (b) of the Natural Gas Act. 

2 . 

The Federal Power Commission failed in its duty to 
consider the effect of the construction of the pipe line 
upon the interests of these intervenors and to make basic 
findings with respect thereto. 

3. 

The Commission’s order is fatally lacking in the re¬ 
quisites of procedural due process and statutory pro¬ 
vision for fair and full hearing. 

4. 

The Commission erred in issuing a certificate to an 
applicant not “able to do the acts and to perform the 
service” as required by the Natural Gas Act. 


S. Ehmann, Tr. 15411-15443; Exhibit 529, Tr. 222S5. 


5. 

The Commission failed to make requisite basic findings 
as to the adequacy of natural gas supply. 


These points were stated as reasons requiring rehearing 
or reconsideration of the Commission’s order in the 
petitions for rehearing and reconsideration filed with the 
Federal Power Commission by these intervenors, copies 
of such petitions being set out in the Appendix to this 
brief, pp. 127, 144, 148 and loo. 

.Summary of Argument. 

These intervenors are parties to a proceeding under the 
Natural Gas Act who are aggrieved by an order issued by 
the Federal Power Commission in such proceeding, and 
are entitled to a review in this Court of the Commission’s 
order under Section 19 (b) of the Natural Gas Act. 
Having such status, and having been admitted as inter¬ 
venors in the proceeding, intervenors have the same 
standing in this action as if they had filed independent 
actions for review of the Commission’s order. The 
legislative history of the amendment of 1942 to the 
Natural Gas Act shows clearly that the Commission was 
required in this proceeding to consider the effect of the 
construction of the pipe line upon the economic interests 
of these intervenors; and these intervenors therefor have 
the rights of parties whose economic interests are involved- 

The Federal Power Commission failed to make any 
basic findings with respect to the effect of the construc¬ 
tion of the pipe line upon the economic interests of these 
intervenors. All that can be gleaned from what the 
Commission said with respect to the interests of these 
intervenors is that the Commission thought either that 
it was not required to consider the economic interests 






s . 

of these intervenors or was not empowered to do so. 
Thus the Commission’s order and opinion is not only- 
lacking in basic findings on this subject but is ambiguous 
as to -what the Commission considered it was empowered 
to do. This failure of the Commission to make basic 
findings denied these intervenors the rights to which 
they are entitled under the Natural Gas Act. 

The Commission’s order is fatally lacking in the requi¬ 
sites of procedural due process, this being the cumulative 
result of a number of factual situations. The record 
consisted of more than 12,000 pages of transcript and 
4,700 pages of exhibits but the Commission did not allow 
the parties adequate time to submit main and reply- 
briefs or to argue the questions involved in such a large 
record. Two members of the Commission held a series 
of off-the-record conferences with representatives of 
Michigan-Wisconsin and Panhandle Eastern in which 
issues before the Commission were discussed at length, 
all in the absence of these intervenors, and without their 
knowledge. These conferences caused the emergence 
of issues not evident in the open proceedings and the 
substantial decision of them by the majority of the Com¬ 
mission. The shortness of the time allowed for argument 
was aggravated by the result of these off-the-record 
conferences. 

Apparently one result of the off-the-record conferences 
was to cause the Commission to issue a certificate to 
Michigan-Wisconsin which showed on its face that Michi¬ 
gan-Wisconsin was not “able to do the acts and to per¬ 
form the service” as required by the Natural Gas Act. 
That is, instead of dismissing Michigan-Wisconsin’s 
application for failure to make the necessary showing, 
the Commission granted the certificate on the condition 
that Michigan-Wisconsin meet certain qualifications 
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which the Commission should have required Michigan- 
Wisconsin to have met as prerequisites to issuance of 
the certificate. 

The Commission failed to make basic findings on the 
question of whether Michigan-Wisconsin has a supply of 
natural gas requisite for the project. This failure of 
the Commission makes it entirely uncertain just what 
the Commission did hold with respect to the question 
of adequacy of the gas reserves. 

Argument. 

1. 

THESE INTERVENORS ARE PARTIES TO A PRO¬ 
CEEDING UNDER THE NATURAL GAS ACT * ‘ AGGRIEVED 
BY AN ORDER ISSUED BY THE COMMISSION IN SUCH 
PROCEEDING ’ ’ AND ARE ENTITLED TO A REVIEW OF 
SUCH ORDER, WITHIN THE MEANING OF SECTION 19 
(b) OF THE NATURAL GAS ACT. 

Upon applications” severally made to the Federal Power 
Commission these intervenors were admitted to inter¬ 
vention before the Commission. 10 They participated in 
the proceedings before the Commission throughout the 
hearing, including the presentation of evidence on their 
own behalf. 11 Within the proper time they filed applica¬ 
tions for reconsideraton and rehearing which are set 
out in full in the Appendix hereto. These applications 
were denied by operation of law, not having been acted 
upon within thirty days after their filing. Sec. 19 (a), 
Natural Gas Act. 

Section 19 (b) of the Natural Gas Act provides, in part: 
“(b) Any party to a proceeding under this act 

9. Tr. 22595, 22609. 22GSS. 2317S, 23421. 

10. See footnote 1. 

11. See footnotes 6, 7 and S. 
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aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the circuit court of appeals of the United States 
for any circuit wherein the natural-gas company to 
which the order relates is located or has its principal 
place of business, or in the United States Court of 
Appeals for the District of Columbia, by filing in 
such court, within sixty days after the order of the 
Commission upon the application for rehearing, a 
written petition praying that the order of the Com¬ 
mission be modified or set aside in whole or in part.” 

Within sixty days after their applications for rehearing 
had been denied by operation of law these intervenors 
filed their several motions for leave to intervene in this 
action praying that the order of the Commission be set 
aside. The effect of such filing and of the allowance by 
the Court of the interventions was to give these parties 
the same status and rights in this Court as if they had 
filed separate actions seeking review. Wolpe v. Boret¬ 
sky^ 79 App. D. C. 141, 144 F. (2d) 505, certiorari 
denied 323 U. S. 777; Champ v. Atkins , 76 App. D. C. 
15, 12S F. (2d) 601. Federal Rules of Civil Procedure, 
No. 24 (a) (2). There is nothing in Section 19 (b) which 
requires the filing of separate actions by parties seeking 
review, and paragraphs (b) and (c) of Rule No. 3S of 
this Court recognize the desirability of, and, in fact, 
require, the consolidation into one proceeding of petitions 
for review of the same order filed by different parties. 
United Mine Workers of America and Lake Michigan 
Docks Association, both unincorporated associations, 
may maintain this action on behalf of and to vindicate 
the rights of their members. Federal Rules of Civil 
Procedure, Nos. 17 (b) and 23 (a); Busby v. Electric 
Utilities Employees Union , 79 App. D. C. 336, 147 F. 
(2d) 865. 
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With respect to intervenors’ rights and standing as 
interested parties in the proceedings before the Federal 
Power Commission, these are derived from the amend¬ 
ment of February 7, 1942, to the Natural Gas Act, 
c. 49, 56 Stat. 83; U. S. C., Title 15, 5 717f(c)-(g). 
Before the enactment of the 1942 amendment the Com¬ 
mission had said In the Matter of Kansas Pipe Line 
& Gas Company, 2 F. P. C. 29, 57 (1939): 

“The coal, labor, and railroad interests who have 
participated in these proceedings have urged that 
we consider the adverse effects upon their interests 
of the certification of these proposed pipe lines. 
We have already noted that Section 7 (c) of the 
Natural Gas Act does not give us unlimited juris¬ 
diction over all proposed construction of facilities 
for the transportation of natural gas but that our 
jurisdiction attaches only when proposed construc¬ 
tion is of facilities for the transportation of 
natural gas to a market in which natural gas 
is already being served by another natural-gas 
company. In the light of that restriction on our 
jurisdiction and having regard to all other pro¬ 
visions of the Natural Gas Act, it would appear that 
Congress did not intend this Commission generally 
to weigh the broad social and economic effects of 
the use of various fuels.” 

To remedy these defects was one of the explicitly 
stated purposes of Congress in the enactment of the 
amendment of 1942. In recommending the amendment 
for passage the House Committee on Interstate and 
Foreign Commerce said in part (House Report No. 1290, 
77th Congress, 1st Session): 

(p. 2) “Section 7 (c) of the Natural Gas Act, as 
at present in force, has proved unsatisfactory not 
only from the standpoint of administration by the 
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Commission, but also the natural-gas companies 
themselves, as well as to the producers of competing 
fuels and the operators of competing methods of 
transportation whose economic interests may be 
affected by the construction or extension of natural- 
gas pipe lines.” 

(p. 3) “The bill, as amended, eliminates the 
objections to the present Section 7 (c) above men¬ 
tioned. By this legislation, the present jurisdictional 
disputes are eliminated, and the door is opened to 
the consideration by the Commission of the effect 
of construction and extensions upon the interests of 
producers of competing fuels and competitive trans¬ 
portation interests.” 

This language clearly means that in a proper case the 
Commission can refuse to permit construction and ex¬ 
tensions of pipe lines because of the effect thereof upon 
competitive fuel and transportation interests. To say it 
does not mean that is to impute a total lack of meaning 
to the quoted words of the Committee's report. Since 
the Commission is empowered to. “consider” the subject, 
it necessarily is authorized to act in some effective way 
upon the matter under consideration. Congress certainly 
could not have intended the futility of amending the 
act simply to authorize “consideration” without pro¬ 
viding the right of appropriate action upon such con¬ 
sideration. 

The fact that the economic interests of competitive 
fuel and transportation agencies are entitled to con¬ 
sideration demonstrates that in a proper case they are 
entitled to action by the Commission favorable to their 
economic interests; to deny that this is true is to say 
that the Committee's report must be disregarded. And 
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the only action that could be favorable to the economic 
interests of such agencies is that which would prevent 
or limit the substitution of gas for competing fuels. 

Committee reports are always powerful aids to con¬ 
struction and are ordinarily conclusive unless inconsistent 
with the act as passed. See Wright v. Vinton Branch 
Bank, 300 U. S. 440, and cases cited at pages 463-464. 
As was said in the Wright case (p. 464): 

“* * * to construe the act otherwise * * * 
would be inconsistent * * * with the com¬ 
mittee reports.” 

The amendment of 1942 repealed the old paragraph 
(c) of Section 7 of the Natural Gas Act and added to the 
act the present paragraphs (c), (d), (e), (f), and (g), 
15 U. S. C. 717f (c) to (g). Paragraphs (c), (d), and 
(e), the certificate provisions of the amendment, were 
modeled upon the motor carrier certificate provisions of 
Part II of the Interstate Commerce Act, 49 U. S. C. 
306-308. House Report No. 1290, 77th Congress, 1st 
Session, p. 2. In Alton Railroad Company v. United 
States, 315 U. S. 15, it was held that competing rail¬ 
roads had standing by virtue of their private competitive 
interest to obtain a court review of an order of the Inter¬ 
state Commerce Commission issuing to a motor carrier 
a certificate of public convenience and necessity under 
the aforesaid provisions of the Interstate Commerce Act. 
The Court said (p. 19); 

“They clearly have a stake as carriers in the 
transportation situation which the order of the 
Commission affected. They are competitors of Flem¬ 
ing for automobile traffic in territory served by him. 
They are transportation agencies directly affected 
by competition with the motor transport industry— 
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competition which prior to the Motor Carrier Act 
of 1935 had proved destructive.” 

No substantial objections were raised to the standing 
of these intervenors to participate fully in the proceedings 
before the Federal Power Commission, and no objections 
have been made as to their standing in this Court. 
This subdivision of our argument is directed to these 
points as a preliminary matter and is intended chiefly 
as an introduction to the next subdivision of our argu¬ 
ment. 

2 

THE FEDERAL POWER COMMISSION FAILED IN ITS 
DUTY TO CONSIDER THE EFFECT OF THE CONSTRUC¬ 
TION OF THE PIPE LINE UPON THE INTERESTS OF 
THESE INTERVENORS AND TO MAKE BASIC FINDINGS 
WITH RESPECT THERETO. 

In the preceding division of this argument we have 
pointed out that by the amendment of 1942 to the 
Natural Gas Act these intervenors were given full 
standing as parties in interest in certificate application 
proceedings under the act. As such we are entitled, as 
shown by the legislative history of the act, to have our 
economic interests considered. In our “Statement of 
the Case” we have outlined briefly the nature of the 
evidence respecting our interests. While the Commission 
commented briefly in its Opinion No. 147 on our evidence 
and contentions it is entirely clear that it did not make 
the basic findings on these matters which a proper dis¬ 
position of the issues raised by these intervenors re¬ 
quired. On the contrary, the Commission acted as 
though it either was not required to make such findings 
or was not empowered to do so. What the Commission 
actually held as between those alternatives is not clear. 
But whatever it may have held, the report lacks the 
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basic findings that the Commission was required to make. 

In its order of November 30, 1946, the Commission 
said nothing about these issues. All it said anywhere is 
the following from its Opinion No. 147, dated January 
17, 1947 (Tr. 25320, 25369-25372): 

“The intervening coal, railroad, dock and labor 
interests introduced evidence purporting to show 
the economic effect on such intervenors of the pro¬ 
posed operations of Applicant’s project. Their 
objections are principally directed to the introduc¬ 
tion of natural-gas service into new communities 
in the State of Wisconsin. These same interests 
have long been active in opposing the extension of 
natural-gas service into Wisconsin. 

“In this proceeding these intervenors object, not 
only to industrial sales, as has frequently been the 
case in other proceedings, but also to all other 
classes of natural-gas service. The evidence pre¬ 
sented by them as to the economic impact upon 
their interests if the proposal of Michigan-Wisconsin 
is effectuated is somewhat speculative and is con¬ 
cerned with broad questions of national policy, in¬ 
cluding the important problem of conservation and 
relative advantages and disadvantages of utiliza¬ 
tion, from the viewpoint of public interest, of the 
Nation’s fuel resources of coal, oil and natural gas.” 

“The economic impact upon the coal industry, 
the railroads, and those employed in these industries, 
constitutes only one of the factors to be taken into 
account in the Commission’s determination upon 
this certificate application. A more comprehensive 
review than is possible in this case of the entire 
natural gas industry and related matters is 
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required , we think , before the Commission can 
reach a conclusion on the basic issues raised 
by these intervenors. In this proceeding under 
the provisions of the Natural Gas Act, the Com¬ 
mission is charged with the obligation to issue a 
certificate when found to be required by the public 
convenience and necessity, and we have made such 
finding on the basis of the facts of record. 13 (Em¬ 
phasis supplied) 

13. To same effect see: Natural Gas Pipeline Company of America, 
et al.. Docket Nos. G-651. G-665, Opinion No. 133; Mississippi River Fuel 
Corporation, Docket No. G-713, Opinion No. 141. 


While it is uncertain from the foregoing what the Com¬ 
mission considered its powers and duties with respect to 
this subject matter, it is entirely clear that it did not 
make the basic findings with respect to the interests of 
these intervenors that it was required to make under the 
plain provisions of the 1942 amendment to the Natural 
Gas Act. In fact, it did not make any basic findings 
whatever on the issues here discussed. The failure of 
the Commission to make these basic findings, or basic 
findings on any issue before it, is not just a matter of 
form which can be ignored; such failure goes to the very 
heart and substance of the administration of the Com¬ 
mission’s duties under the act. If the Commission makes 
basic findings it has completed its function; if these are 
sustained by substantial evidence that is the end of the 
matter; if they are not so sustained the parties have 
their recourse to review the substance of the Com¬ 
mission’s decision. But where, as here, there are no 
basic findings on the issue whatever, the only recourse 
is to ask the reviewing Court to send the matter back 
to the Commission with the direction to make the basic 
findings the law requires. That, of course, is one of the 
reasons why the law attaches importance to the require- 
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ment that the administrative body make basic findings 
on issues before it, because by that process alone can 
the excercise of the administrative function be properly 
judged and a proper conclusion reached as to whether it 
was adequately and lawfully performed. 

Two recent cases, exceedingly applicable here, in 
which orders of administrative bodies were set aside for 
failure to make basic findings, are Colorado-Wyoming 
Gas Co. v. Federal Power Commission 324 U. S. 626, and 
United States v. Carolina Carriers Corporation 315 U. S. 
475. In the Color ado-Wyoming Gas Co. case the Court 
said (p. 634): 

“The review which Congress has provided for 
these rate orders is limited. Section 19 (b) 15 
U. S. C. A. § 717r (b) 4 F. C. A. Title 15, § 717r 
(b), says that the ‘finding of the Commission as to 
the facts, if supported by substantial evidence, shall 
be conclusive.’ But we must first know what the 
‘finding’ is before we can give it that conclusive 
weight. We have repeatedly emphasized the need 
for clarity and completeness in the basic or essential 
findings on which administrative orders rest. 
* * * (citing cases) * * * Their absence can only 
clog the administrative function and add to the 
delays in rate-making. We cannot dispense with 
them for Congress has provided the standards for 
judicial review under this Act. § 19 (b). The courts 
cannot perform the function which Congress assigned 
to them in absence of adequate findings. Nor are 
they authorized under § 19 (b) to make findings 
and substitute them for those of the Commission.” 

And in the Carolina Carriers case the Court said 
(pp. 488-489): 

“The precise grounds for the Commission’s deter- 



18 


ruination that only certain commodities could be car¬ 
ried and that only a few could be transported be¬ 
tween designated points are not clear. It is impos¬ 
sible to say that the standards which we have set 
forth were applied to the facts in this record. Hence, 
as in Florida v. United States, 282 U. S. 194, 215, 
the defect is not merely one of the absence of a ‘suit¬ 
ably complete statement’ of the reasons for the de¬ 
cision; it is the ‘lack of the basic or essential findings 
required to support the Commission’s order.’ And see 
United States v. Baltimore & 0. R. Co. 293 U. S. 
454, 464; United States v. Chico,go, M. St. P. & P. 
R. Co. 294 U. S. 499, 510, 511. Congress has made 
a grant of rights to carriers such as appellee. Con¬ 
gress has prescribed statutory standards pursuant to 
which those rights are to be determined. Neither 
the Court nor the Commission is warranted in de¬ 
parting from those standards because of any doubts 
which may exist as to the wisdom of following the 
course which Congress has chosen. Congress has al¬ 
so provided for judicial review as an additional as¬ 
surance that its policies be executed. That review 
certainly entails an inquiry as to whether the Com¬ 
mission has employed those statutory standards. If 
that inquiry is halted at the threshold by reason of 
the fact that it is impossible to say whether or not 
those standards have been applied, then that review 
has indeed become a perfunctory process. If, as 
seems likely here, an erroneous statutory construction 
lies hidden in vague findings, then statutory rights 
will be whittled away. An insistence upon the findings 
which Congress has made basic and essential to 
the commission's action is not intrusion into the 
administrative domain. It is no more and no less 
than an insistence upon the observance of those 
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standards which Congress has made ‘prerequisite to 
the operation of its statutory command.’ Opp. 
Cotton Mills v. Administrator of Wage & Hour 
Division, 312 U. S. 126, 144, 185. Hence that re¬ 
quirement is not a mere formal one. Only when 
the statutory standards have been applied can the 
question be reached as to whether the findings are 
supported by evidence.” (Emphasis supplied.) 


3. 

THE COMMISSION’S ORDER IS FATALLY LACKING IN 
THE REQUISITES OF PROCEDURAL DUE PROCESS AND 
STATUTORY PROVISION FOR FAIR AND FULL HEARING. 

The order of the Commission is fatally lacking in the 
requisites of procedural due process. This fault is the 
cumulative result of a number of factual situations 
whose total effect deprived us of a full and fair hearing 
as required by Section 7 of the Natural Gas Act. 

(1) The record before the Commission was very 
large. This fact, innocent by itself, is important in the 
whole picture. The hearing began at Detroit on April 
15, 1946, at page 3066 of the reporter’s transcript. (The 
earlier pages cover another proceeding, once consoli¬ 
dated with this but not now pertinent). It continued 
through May 3, was resumed again on May 27 and con¬ 
tinued through May 29. It was further resumed on 
August 6 at page 5952 of the transcript and was carried 
on continuously, Saturdays, Sundays, and holidays 
excepted, until late in the night of November 13, 1946, 
and through page 15981 of the transcript. This record 
was almost all evidence; it included comparatively few 
pages of motions, arguments, and colloquies. This 
made a total of 12,925 pages of transcript, including 
10,029 pages made in the continuous session from August 
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6 through November 13. Not all of this record was 
made in the application of Michigan-Wisconsin Pipe¬ 
line Company proper, a small part being made in matters 
consolidated with it and integral parts of the entire pro¬ 
ceedings here involved. In addition to the reporter's 
transcript, the exhibits, beginning with 143-A and ending 
with 563, comprise about 4,700 pages of the certified 
record filed here. 

(2) The refusal of the Commission to grant these 
intervenors adequate time to file briefs and prepare 
arguments on the factual and legal questions involved 
in this huge record constitute one element in the denial 
of procedural due process. Near the closing of the taking 
of evidence, on November 7, 1946, these intervenors 
made a joint motion that the Commission fix the follow¬ 
ing schedule for filing of briefs after the closing of testi¬ 
mony: sixty days for initial briefs and twenty days for 
reply briefs. (Appendix hereto, p. 163.) This motion 
was denied. (Tr. 15160) Instead, the Commission set 
the whole matter for oral argument on November 20, 
1946, just one week after the close of taking of evidence. 
The oral argument was carried on from November 20 to 
23, inclusive, before the members of the Commission and 
the trial examiner. (Tr. 159S2-16699.) 

The Commission's action was a plain case of denial 
of due process, and of the statutory right of hearing, 
(a) The time allowed was of itself insufficient to prepare 
for the program of presentation which the Commission 
adopted, (b) That program prevented the submission 
by the exchange of main and reply briefs of the factual 
and legal issues embodied in the enormous record, 
(c) That program caused the emergence and decision 
of issues which these intervenors did not have an oppor¬ 
tunity to argue to the full Commission; these issues 
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would have been exposed and argued by a program of 
exchange of main and reply briefs, (d) The lack of 
adequate time was aggravated by the result of the ex 
parte , off-the-record, conferences discussed later. 

The Commission's error is demonstrated by, among 
other things, the circumstances relating to the filing of 
the majority and dissenting opinions. Although the 
Commission filed a skeleton order on or about November 
30, 1946 (Appendix hereto, p. 40) the majority was not 
able to finish an opinion supporting its order until January 
17, 1947. (Tr. 25320.) That is, although the Com¬ 
mission allowed the parties only one week to marshall the 
facts for presentation in argument, the majority took 
eight weeks after final submission on November 23, 
1946, to assemble an opinion to support its order. Three 
weeks later, on February 3 and 7, 1947, the tw’o dissent¬ 
ing opinions -were completed. (Tr. 25392, 25418.) So, 
in effect, three Commissioners needed eight weeks to 
write a “brief” supporting their views while two dis¬ 
senting Commissioners took three weeks thereafter to 
draw a reply “brief.” It is interesting to note that this 
corresponds closely to the period of 60 days for main 
briefs and 20 days for reply briefs requested by these 
intervenors. 

But that did not end the filing of opinions by the Com¬ 
missioners. On March 12, 1947, the majority filed its 
opinion No. 147-A dated February 20, 1947, which was 
almost entirely devoted to answering the dissenting 
opinions. (Tr. 25420.) On March 20, 1947, Commis¬ 
sioner Olds filed an opinion replying to the last described 
majority opinion. (Tr. 25452.) 

The respective majority and dissenting opinions exhibit 
exceedingly sharp controversy as to what are the con¬ 
trolling facts, as to the conslusions to be drawn from the 
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facts, and as to the basic legal questions. 

In view of this extended written controversy among 
the Commissioners, showing as it does the complicated 
issues of fact and law involved in a huge record, we sub¬ 
mit that it was unreasonable for the Commission to 
require us to submit the matter on oral argument one 
week after the close of testimony and without the aid 
of main and reply briefs. All this shows clearly on the 
face of the record a total disregard by the Commission 
of the requirements of due process. 

It is no answer to say that since the Commission de¬ 
veloped a full-scale argument within itself, that dispensed 
with the necessity of allowing the parties adequate time 
and means for full presentation of the case by brief and 
argument. Most certainly, the parties were entitled 
to present all of these complicated issues fully and com¬ 
pletely. by main and reply briefs, to an open minded 
Commission. The oral argument after onlv a week’s 
time for preparation was wholly inadequate. So what 
happened was that after counsel had been afforded an 
entirely inadequate opportunity for presenting the issues, 
there developed among the Commissioners a sharp 
disagreement over the very matters which the parties 
had been prevented from arguing adequately to the 
Commission. As a matter of absolute right the parties 
were entitled to the first chance at developing the full 
argument; this is patently and necessarily so because 
to decide rightly Commissioners or judges must await 
the full development of all issues before entering upon 
the process of decision. 

We submit that what happened here is precisely the 
type of procedure that was condemned in Morgan v. 
United States, 304 U. S. 1. The claim was made in 
that case, as it may be made here, that this kind of sum- 


23 


mary handling was justified because the “public interest” 
was paramount. That claim was rejected. The court 
held that appellants were denied due process because they 
were afforded only the opportunity to argue orally and 
present a brief and were denied the right to be apprised 
fully of opposing claims by exchange of briefs with coun¬ 
sel and submission of proposed findings by an examiner. 
The court said, in part: 

(p. 16) “It appears that there were about 10,000 
pages of transcript of oral evidence and over 1,000 
pages of statistical exhibits. The oral argument was 
general and sketchy. Appellants submitted the brief 
which they had presented after the first administra¬ 
tive hearing and a supplemental brief dealing with 
the evidence introduced upon the rehearing. No 
brief was at any time supplied by the Govern¬ 
ment. Apart from what was said on its behalf in 
the oral argument, the Government formulated no 
issues and furnished appellants no statement or sum¬ 
mary of its contentions and no proposed findings. 
Appellants’ request that the examiner prepare a ten¬ 
tative report, to be submitted as a basis for excep¬ 
tions and argument, was refused. (Emphasis sup¬ 
plied) 

He * * * * * 

(p. 19) “Nor did the oral argument reveal these 
claims in any appropriate manner. The discussion 
by counsel for the Government was Very general,’ 
as he said, in order not to take up Too much time.’ 
It dealt with generalities both as to principles and 
procedure. Counsel for appellants then discussed the 
evidence from his standpoint. The Government’s 
counsel closed briefly, with a few additional and gen¬ 
eral observations. The oral argument was of the 
sort which might serve as a preface to a discussion of 
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definite points in a brief, but the Government did 
not submit a brief. And the appellants had no 
further information of the Government’s concrete 
claims until they were served with the Secretary’s 
order. (Emphasis supplied) 

$ * * * * * 

(p. 20) “The requirements of fairness are not ex¬ 
hausted in the taking or consideration of evidence but 
extend to the concluding parts of the procedure as 
well as to the beginning and intermediate steps.” 

The reason, or one of them, assigned by the Commis¬ 
sion for this speedy disposition of the case was the alleged 
“contract deadline” of December 1, 1946, in the gas sup¬ 
ply contract between Phillips Petroleum Co. and Michi¬ 
gan-Wisconsin. (Ex. 149, Tr. 17964). But, as the Court 
pointed out in Ohio Bell Telephone Co. v. Ohio Pub¬ 
lic Utilities Commission , 301 U. S. 292, the need by 
one party for hasty disposition of a proceeding will not 
excuse denial to other parties of procedural due process. 
The Court said (p. 305): 

“There can be no compromise on the footing of 
convenience or expediency, or because of a natural 
desire to be rid of harassing delay, when that mini¬ 
mal requirement has been neglected or ignored.” 

(3) Near the end of the hearing two of the Commis¬ 
sioners held a series of off-the-record conferences with 
representatives of Michigan-Wisconsin Pipeline Com¬ 
pany and Panhandle Eastern Pipeline Company. These 
intervenors were not invited to such conferences and did 
not participate in them; indeed, we were not even apprised 
of them and did not learn of them except as a result of 
subsequent cross-examination which purely fortuitously 
“let the cat out of the bag.” The Commissioners parti¬ 
cipating apparently called these conferences for th e 
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purpose of attempting to compose and settle conflicting 
positions and interests of the two pipe line companies, 
and thereby bring about the issuance of an “agreed 
certificate,” all without the least consideration of the 
positions and rights of these intervenors. 

The complete record of all this, so far as it appears in 
the record, is set out in full in the Appendix hereto, p. 
52. The record consists of the cross-examination of 
Frank L. Conrad, President of Michigan-Wisconsin 
(Tr. 14469-14472, 144S3-14512), and of Henry Fink, 
a Director of Michigan-Wisconsin and President of 
Michigan Consolidated Gas Co. (Tr. 14696-14766). 
This cross-examination, which took place on November 
1 and 4-5, 1946, describes conferences which were carried 
on on October 15 and 22, 1946. The rest of the record 
on this subject consists of the statement of Commissioner 
Wimberly, Appendix hereto, p. 123. (Tr. 14853-14863). 
Commissioner Wimberly’s statement was made on No¬ 
vember 5, 1946, two weeks after the conferences had 
taken place but on the same day that the cross-examina¬ 
tion on the subject was completed. That the statement 
of Commissioner Wimberly was induced entirely by 
the revelation of the cross-examinations can admit of 
no doubt. 

Summarized briefly, the material parts of the conver¬ 
sations in these conferences are the following. Com¬ 
missioners Smith and Wimberly, being impressed with 
the undeniable fact that the proposed Michigan-Wis¬ 
consin project would be inadequate to supply the markets 
intended to be served, brought the top representatives 
of Michigan-Wisconsin into a private, off-the-record 
conference to advise them that they had better do some¬ 
thing about this, had better improve their showing 
somehow in this respect. About the same time there 
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was a private conference with representatives of Pan¬ 
handle Eastern suggesting that they get together with- 
Michigan-Wisconsin with the idea of dividing the Michi¬ 
gan market. Then the representatives of the two com¬ 
panies were brought together and it was urged upon 
them by the two Commissioners that they ought to com¬ 
pose their differences to the end that the inadequacies 
of the Michigan-Wisconsin project would be mended, 
in part anyway, by an arrangement between the two 
companies whereby Panhandle Eastern could supply 
32 billion cubic feet of gas per year to the Michigan 
markets after Panhandle’s present contract with Michi¬ 
gan Consolidated Gas Company expires in 1951. Also 
during these conversations the representatives of Michi¬ 
gan-Wisconsin, while alone with the two Commissioners, 
were able to, and were apparently encouraged to, explain 
in some detail various features of the Michigan-Wis¬ 
consin project, such as the storage feature, which were 
the subject of controversy and difference of opinion 
in the open hearings. According to Mr. Conrad the 
two Commissioners were (Tr. 14504-14505): 

“*** quite interested in the operations of the 
Michigan-Wisconsin Pipe Line Company, and we 
sat there for quite a long time discussing the pipe 
line and its possibilities, and how it operated, and 
things of that nature.” 

We submit that these off-the-record conferences trans¬ 
gressed the bounds of propriety and violated all guaran¬ 
tees of due process. While in a proper case it is not 
considered objectionable for a judge to state from the 
bench in open court that a litigant’s case needs bolster¬ 
ing in certain respects, it is abhorrent to all instincts of 
fair hearing for the judge to call the same litigant into 
his chambers and give him private instruction of the 
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same character. The basic reason for this, aside from 
the desirability of avoiding appearance of evil, is of 
course that if the judge feels impelled to advise one 
party as to the issues and proof he ought to communi¬ 
cate his throughts to all parties simultaneously so that 
all may be equally informed. We submit that the same 
considerations apply here. No reason exists why these 
communications could not have come from the Com¬ 
missioners in open hearing, thereby advising all parties 
of the direction the issues of the hearing was taking. If 
these proceedings are condoned it will be difficult to per¬ 
ceive why any open hearing is necessary. 

For the fact is that these off-the-record proceedings 
actually set the pattern of the Commission’s order to a 
far greater degree than the on-the-record proceedings, 
despite the fact that no agreement was entered into 
between the two pipe line companies. An applicant 
whose project was inadequate to supply the market it 
sought to serve was nevertheless given a certificate with 
a condition that the applicant go ahead and make the 
deal for additional gas that was urged in the off-the- 
record proceedings. See paragraph (B) (viii) of Order, 
Appendix hereto, p. 47. And this most important 
deficiency in applicant’s case having been taken care of 
in the way outlined in the off-the-record proceedings, 
other deficiencies in applicant’s case w r ere remedied by 
giving applicant a certificate wfith various conditions 
requiring that such deficiencies be met by further action 
by applicant. See paragraphs (B), (ii), (iii), (iv), (v), 
(vi), (vii) of Order. 

In Morgan v. United States, 304 U. S. 1, it is stated 
repeatedly that parties to an administrative hearing are 
entitled to a “fair and open” hearing. The use of the 
word “open” by the Court in that respect applies to the 
circumstances of that case, that the Secretary’s order 
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was based in large part upon information furnished to 
him by subordinates, and that the findings and issues 
drawn up by such subordinates did not appear in the 
open hearing. Counsel did not become aware of them 
until after the order was issued. We submit that the 
off-the-record hearings in the present proceeding deprived 
us of a “fair and open” hearing within the meaning of 
the Morgan case. 

(4) The result of these improper, ex parte, off-the- 
record conferences was to magnify immeasurably the 
prejudice of our side of the case which arose by reason of 
the lack of time for adequate preparation and presenta¬ 
tion of briefs and argument. As previously pointed out, 
the hearings extended over the space of some seven 
months. The conferences took place late in October 
shortly before the conclusion of the taking of testimony. 
They resulted in basic and crucial changes in the pro¬ 
posals of the applicant, which had the effect of placing 
an entirely different complexion and emphasis upon the 
effect of most of applicant’s evidence. For example, it 
had become increasingly obvious to us (and apparently 
to the Commissioners themselves) that the applicant’s 
pipe-line project was hopelessly inadequate for the 
service as proposed to all of southeastern Wisconsin and 
to much of the lower peninsula of Michigan. The ade¬ 
quacy of the available reserves of natural gas for such 
proposed service was also the subject of serious question 
and long controversy. In this circumstance, there was 
a tremendous body of the evidence, relating to the 
capacity and operation of the pipe line particularly, as 
to which we felt entirely justified in passing with only 
general treatment and consideration. 

With the amendment of November 1, 1946 (Tr. 14375), 
however, offered by one of applicant’s officers from the 
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witness stand, whereby the Michigan markets were not 
to be exclusively preempted by applicant but were 
rather to be shared with Panhandle Eastern , this 
great mass of statistical and oral evidence took on new 
significance, and conclusions, assertions, and claims of 
the applicant which, up to that point, we had accepted 
without serious question, thereupon required careful 
study, attention and critical examination. For all of 
this added burden, in addition to our already heavy 
assignment, the Commission allowed us but one w’eek 
after the close of testimony on November 13th, for final 
submission of the case. 


4. 

THE COMMISSION ERRED IN ISSUING A CERTIFICATE 
TO AN APPLICANT NOT 11 ABLE TO DO THE ACTS 
AND TO PERFORM THE SERVICE ’ ’ AS REQUIRED BY THE 
NATURAL GAS ACT. 

In defining the standards for issuance of a certificate of 
public convenience and necessity Section 7 (e) of the Nat¬ 
ural Gas Act, 15 U. S. C. 717f (e), requires that the Com¬ 
mission find that 

“* * * the applicant is able and willing properly to 
do the acts and to perform the service proposed and 
to conform to the provisions of this chapter * *.” 
(Emphasis supplied) 

It is only necessary to look at the Commission’s order 
dated November 30, 1946, as modified by the Commis¬ 
sion’s order dated February 20, 1947, to understand that 
at the time of the issuance of such certificate and at the 
time of the order modifying it, Michigan-Wisconsin was 
not able to do the acts and to perform the services pro¬ 
posed. The finding in paragraph (6) that applicant is 
able is clearly contradicted by the conditions in para- 
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graph (B) of the order. (Appendix hereto, p. 44) 

Subparagraph (v) of paragraph (B) makes the certifi¬ 
cate conditional upon the granting of another certificate 
by the Commission for the construction of a pipe line from 
the Michigan storage fields to Detroit and other cities- 
Although the Michigan-Wisconsin project was and is pro¬ 
fessedly for the purpose, among others, of supplying the 
Detroit market, the applicant had not made a showing 
at the time it submitted its case that it would be able to 
do so. Nevertheless the Commission issued a certificate 
to applicant for the purpose of supplying the Detroit 
market but conditioned upon the filing of another appli¬ 
cation and obtaining of another certificate to accomplish 
that purpose. 

In order to say that on November 30, 1946, Michigan- 
Wisconsin would be able, upon completing construction 
of the facilities authorized in the certificate of that date, 
to sell natural gas for distribution in Detroit, it is neces¬ 
sary to say that the Commission had already prejudged 
the application described in subparagraph (v) of para¬ 
graph (B). It is further necessary to say that Michigan- 
Wisconsin, or its affiliate, would be able to complete such 
new facilities. We submit that to enter into any such * 
supposition does violence to provisions of the statute that 
the applicant must be able to 'perform the service proposed 
in his application upon which the certificate is granted. 

In Oregon Motor Stages Extension of Operations, 18 
M. C. C. 732, the Interstate Commerce Commission 
denied the application of a motor carrier with respect to 
certain proposed highway operations on the sole ground 
that the highways proposed to be used were not in fact 
usable. The Commission said: 

(p. 733) “Under Section 207 (a) of the act, one of 
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the elements which must be found to exist before a 
certificate may be issued is that an applicant therefor 
be able properly to perform the proposed service. It 
would seem clear that, without a highway over which 
to operate, a carrier by motor vehicle, by reason of 
the nature of its operation, lacks an instrumentality 
necessary to the physical conduct of its business.” 

* * He * * * 

(p. 735) “From the foregoing it must be concluded 
that no certificate should be issued to applicant to 
operate over routes 2 or 4 or that portion of route 5 
between Neahkahnie City and Fisher’s Point Junc¬ 
tion, for the reason that the highways constituting 
such routes or portions thereof are not in existence, 
and the date of their completion is not only too re¬ 
mote, but not even ascertainable. Accordingly, ap¬ 
plicant is not now able properly to perform the ser¬ 
vice proposed over the above routes, nor is it possible 
to determine when, if ever, it will be able to do so. 
Therefore, this portion of the application, because of 
the obvious premature filing thereof, should be de¬ 
nied without prejudice.” 

It is submitted that the Commission was not warranted 
issuing its certificate of November 30, 1946, until it could 
be certain as of the date of the issuance of the certificate 
that the applicant had a physical means in prospect, that 
did not require any further orders or decisions (particularly 
of contested issues) by the Commission, for the delivery 
of gas to the market it was proposing to occupy. 

The same considerations apply to the subject matter 
of subparagraphs (vi and vii) of paragraph (B). Sub- 
paragraph (vi) contemplates additional construction by 
Michigan Consolidated Gas Company. Subparagraph 
(vii) pertains to rates to be charged. Instead of requir- 
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ing as a condition to obtaining the certificate that 
Michigan-Wisconsin would or could provide an adequate 
and reasonable schedule of rates to be paid by the 
consumers, the Commission issued the certificate and 
deferred the question of rates. 

Subparagraph (viii) of paragraph (B) as modified by 
the order of February 20. 1947, leaves up in the air the 
question of the mutual rights of Michigan-Wisconsin 
and Panhandle Eastern. It seems unnecessary to enter 
into a discussion of what these provisions of the certificate 
mean because it is presumed that the majority of the 
Commission made this part of its order as definite and 
certain as possible, and even at that is is perfectly evident 
that there is wide ground for disagreement as to what 
this part of the certificate and order means. But in any 
event is is submitted that such an uncertain order, for 
all practical purposes an order for compulsory arbitra¬ 
tion, leaves entirely uncertain the question whether 
Michigan-Wisconsin will have enough gas to supply its 
proposed markets. 

5 . 

THE COMMISSION FAILED TO MAKE REQUISITE 
BASIC FINDINGS AS TO THE ADEQUACY OF NATURAL 
GAS SUPPLY. 

Upon the face of the Commission’s opinion it must be 
apparent that the Commission failed to make the 
necessary basic findings as to the adequacy of the natural 
gas supply available to the applicant. After discussing 
the direct and utter conflict in the evidence the Com¬ 
mission did finally express its conclusion “that the gas 
supply available to Applicant and dedicated to the 
service Applicant proposes to render are adequate to 
supply and support the facilities which we find should 
be authorized.” 
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But as to what constitutes “adequacy”; what its test 
or standard; for how many years the gas supply will 
last; whether there is adequacy for the 'public needs 
as distinguished from the “supply and support” of the 
applicant’s “facilities,” the Commission’s report is en¬ 
tirely silent. These questions which must first be resolved 
before the ultimate conclusion expressed by the Com¬ 
mission can be reached are wholly ignored and covered 
neither by findings nor indeed even by less formal 
treatment. 

Heretofore the Commission has required an applicant 
to show to a certainty that it has reserves of natural gas 
adequate to supply the project at least for as long as the 
duration of the period required to amortize the invest¬ 
ment; in at least two cases the Commission has denied 
applications on the ground that the applicant had failed 
to make that necessary proof. Kansas Pipe Line & 
Gas Company Application , 2 F. P. C. 29, 58; Mem¬ 
phis Natural Gas Company Application , 4 F. P. C. 
608, 611. 

In this proceeding the Commission failed to make any 
finding as to the amount of gas reserves held by Michi- 
gan-Wisconsin; on the contrary it left the question 
entirely in doubt. There were two estimates of gas 
reserves. One was made by a witness for Michigan- 
Wisconsin claiming the volume of reserves to be some 
4,000 billion cubic feet. The other was made by a witness 
for Panhandle Eastern, opposing the application, his 
estimate showing the reserves to be something less than 
half of the reserves claimed by Applicant’s witness— 
a supply which could not be considered otherwise than 
inadequate by a wide margin. Faced with a substantial 
conflict of evidence, the Commission nevertheless made 
no real attempt to resolve the conflict and made no 
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findings with respect thereto. The importance of the 
Commission’s failure in this respect is enhanced by the 
fact that it is expressly shown by the testimony of 
Michigan-Wisconsin’s own witness that the reserves are 
inadequate even if the estimate of Panhandle’s witness 
is too low by fifty per cent. 

In its order dated November 30, 1946, the only state¬ 
ment the Commission made respecting reserves was: 

“(4) Applicant has secured substantial reserves 
of natural gas * * * .” 

In its Opinion No. 147, dated January 17, 1947 (Tr. 
25320), the majority of the Commission said the 
following, and this and the sentence quoted above com¬ 
prise the sum total of what the majority said respecting 
reserves: 

‘ ‘Applicant proposes to receive its supply of gas 
from certain portions of the Hugoton Field located 
in Oklahoma and Texas. Under the terms of a con¬ 
tract of December 11, 1945, with the Phillips Pet¬ 
roleum Company (“Phillips”), there is dedicated to 
the Applicant gas to be produced from acreage 
owned or controlled by Phillips in such field. 

“The records shows that Michigan-Wisconsin 
prior to the hearing on its application, was advised 
by its geologist and principal witness on gas suppfy 
that it was desirable for it to augment its gas supply 
in order to insure fully the fulfillment of the require¬ 
ments contemplated by Applicant under the proposed 
project. By reason of negotiations undertaken by 
Applicant, additional gas acreage was dedicated 
to it. 

“According to Applicant’s Witness Davis, the gas 
available may approximate or exceed 4,000 billion 
cubic feet, thus enabling Michigan-Wisconsin to 
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obtain 100 billion cubic feet of deliverable gas per 
year for approximately 25 years, with smaller annual 
rates of delivery thereafter. This witness also 
testified that of a total of 633,640 acres dedicated to 
Applicant under the Phillips contract, 436,940 
acres 6 may be classified “as essentially proven for 
commercial production” and that an additional 
73,010 acres should be classified as marginal, with a 
remainder of the dedicated acreage lying beyond the 
limits of the field. 

“Applicant’s Witness Biddison testified that the 
dedicated acreage is capable of delivering 130,300,000 
Mcf. 7 annually for a period of 17 years without ex¬ 
ceeding the present statutory maximum daily al¬ 
lowable, which is 25 per cent of the open-flow 
potential. Beyond the 17-year period, according to 
this witness, deliveries in equivalent volumes would 
necessitate the taking of gas at a higher percentage 
rate of the open-flow potential. Of course, the 
acquisition of additional reserves in the future which 
is the practice of the larger pipeline companies, 
including Panhandle, as operating experience de¬ 
monstrates the need, would lengthen the life of the 
combined reserves regardless of which estimate is 
considered the most reliable. 

“Panhandle’s Witness Murrell estimated 405,120 
acres of the dedicated acreage to be capable of pro¬ 
ducing natural gas in commercial quantities with 
recoverable reserves of 1982 billion cubic feet above 
an abandonment pressure of 65 p. s. i., the same 

G. Approximately 325,820 acres being under lease to Phillips, and 110,961 
acres being under contract with other producers. 

7. 130,200,000 Mcf. being the annual volume of production estimated as 

required to deliver to Michigan-Wiseonsin a daily average volume of 335,000 
Mcf. and a peak day volume of 343,000 Mcf. which is the maximum of Phillips’ 
obligation under the contract. * 
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pressure as that used by Applicant’s Witness Davis. 
Murrell’s estimate, it will be noted, amounts to 
slightly less than one-half of Davis’ gas reserve 
estimate. An explanation of this wide discrepancy 
is found in the dissimilarity of estimating methods 
used by the respective witnesses. Davis used the 
volumetric method of determination while Murrell 
adopted a method of comparing unproduced wells 
with wells of similar characteristics of which there is 
a known history of production. In Murrell’s 
method, the geological and physical characteristics 
of each well drilled on the dedicated acreage was 
ascertained and a comparison was made with com¬ 
parable producing wells in the so-called “Hansford 
Block” of dedicated acreage. 8 The unproduced wells 
in the dedicated area were then assumed to be 
capable of producing in the same manner and extent 
as the comparable wells in the “Hansford Block.” 
On these assumptions Murrell subdivided the de¬ 
dicated acreage into areas wherein he believed the 
gas-bearing formations would be similar to those in 
the “Hansford Block.” By applying reserves per 
acre determined for the “Hansford Block” by the 
pressure-decline method to comparable acreage in 
the dedicated area, the gas reserves in the latter area 
were estimated. 

“The estimates of the Witness Murrell are based 
upon a production history of wells, where the oldest 
well has been producing gas for a period of two years 
only. This is not a sufficient history upon which an 
estimate of reserves on the pressure-decline basis 
can be made to the extent that we can find it to be 


S. This acreage is situated in the extrame south of Texas County, Oklahoma, 
and the extreme north of Hansford and Sherman Counties, Texas, being con¬ 
tiguous to the state boundary line. 
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the most reliable method of estimating gas reserves. 
It is interesting to note that in presenting estimates 
of reserves to support its application in the com¬ 
panion case in Docket No. G-706, Panhandle’s 
production engineer chose the volumetric rather than 
the pressure-decline method of estimating reserves 
for the “Hansford Block.” 

“Witness Davis has made numerous studies of gas 
reserves in the Panhandle Field of Texas and in the 
Hugoton Field and has made studies for practically 
all natural-gas companies, including Panhandle in 
that field. His investigations and studies, in con¬ 
nection with this application, began about August 
1945, and continued until the time of his testimony. 
In making his estimates or reserves by the volumetric 
method in the dedicated area, Witness Davis had 
the benefit of all data available for this purpose in 
the Hugoton Field including the geological informa¬ 
tion on this area in the possession of the supplier, 
Phillips Petroleum Company. 

“Witness Murrell, who testified in rebuttal of 
Davis’ testimony, based his conclusions on the 
relatively brief period of approximately two months 
of survey and preparation of his report, in addition 
to other date made available to him. We believe 
that his method of estimating gas reserves in the 
dedicated area cannot be said to be more reliable 
than the method used by Davis. 

“Recognition, of course, must be given to the diffi¬ 
culties encountered in preparing estimates of reserves 
on such a large amount of acreage when only 36 wells 
had been drilled thereon, and that divergent views 
might result from the study of such data. Further, 
we are not unmindful of the fact that there is a 
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possibility of error in either or both of the reserve 
estimates submitted. However, the possibility of 
error is inherent in any estimate of this nature, since 
they must of necessity be built largely upon basic 
factors determined by individual judgment. 

“We have carefully weighed the estimates in the 
record in order to reach conclusions as to the suf¬ 
ficiency of the gas supply committed to this project. 
In evaluating the evidence as to gas reserves it is not 
realistic to attempt a determination of the precise or 
exact volumes of gas available to a proposed project. 
Rather we are called upon to determine whether the 
available gas supply is sufficiently adequate to sup¬ 
port the project for which a certificate of public 
convenience and necessity is authorized. Upon 
consideration of all of the evidence pertaining to gas 
supply available to Applicant and dedicated to the 
service Applicant proposes to render are adequate to 
supply and support the facilities which we find should 
be authorized.” 


Conclusion 

For all of the foregoing reasons it is respectfully submit¬ 
ted that the Court should order this proceeding returned 
to the Federal Power Commission with directions either to 
remedy these deficiencies in its order, or, if such defi- 
ciences cannot be remedied within the bounds of due 
process and the statutory authority of the Commission, 
to say so. As the very fundamental basis of adequate 
administrative process the Commission should be re¬ 
quited to make basic findings where, as pointed out 
abo’ve, it has failed to do so. To permit this order to 
stand is to say that the Commission need not make the 
basic findings which enable the reviewing court to assess 
the validity of the order; to permit this order to stand 
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is to say that the rights of open hearing and adequate 
opportunity to submit a cause upon brief and argument 
are of no consequence. 

Respectfully submitted, 

Tom J. McGrath, 

Amos M Mathews, 

Philip H. Porter, 

March 27, 1948. Attorneys for Intervenors. 
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APPENDIX. 

(Tr. 25194-25199) 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Leland Olds, Chairman; Claude 
L. Draper, Richard Sachse, Nelson Lee Smith and Har¬ 
rington Wimberly. 

November 30, 1940 

IN THE MATTER OF ] 

1 Docket 

MICHIGAN-WISCONSIN PIPE LINE! No. G-669 
COMPANY ) 


Findings and Order Issuing Certificate of 
Public Convenience and Necessity 

Upon consideration of the application, as amended, and 
the record thereon with respect to the matters 
involved and the issues presented, the Commission 
finds that: 

(1) Applicant, a Delaware corporation, having its 
principal office at Wilmington, Delaware, upon 
completion and operation of the proposed con¬ 
struction hereinafter authorized, will be engaged 
in the transportation and sale of natural gas 
in interstate commerce and will thereby be¬ 
come a natural-gas company subject to the 
jurisdiction of the Commission. 

(2) Applicant proposes to serve natural gas in areas 
within the State of Wisconsin wffiere a sub¬ 
stantial demand for such service exists, no other 
application for authority to render such service 
being now before this Commission. Applicant 
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also proposes to add greatly to the supplies of 
natural gas available for service within the 
State of Michigan where a demand for such 
enlarged service has also been demonstrated, 
no other application for the adequate augmenta¬ 
tion of presently available supplies to meet such 
market requirements being now before this 
Commission. 

(3) Intervenor, Panhandle Eastern Pipe Line Com¬ 
pany, has reasonably met its contractual 
obligations to supply natural gas to Michigan 
Consolidated Gas Company for resale within 
its Ann Arbor and Detroit, Michigan, dis¬ 
tribution areas and has expressed a willingness 
to meet the enlarged requirements of said local 
markets. It is therefore entitled to reasonable 
protection in the service of these markets and 
to an opportunity to participate in their 
growth. Although it has applied for and 
received in a related case (In the Matter of 
Panhandle Eastern Pipe Line Company, Docket 
No. G-706) authority for somewhat enlarged 
facilities which will enable it to increase to 
some extent its deliveries to said markets in 
Michigan, inter alia , it has not applied for 
sufficient facilities nor demonstrated its ability 
to serve adequately the needs of these markets 
in addition to the expanding requirements of 
those which it enjoys in the other areas which 
it supplies in Indiana, Illinois and Missouri. 
Augmentation of the supply of natural gas to 
the market areas here in question through the 
facilities proposed to be constructed and op¬ 
erated by Applicant will be in the public 
interest, provided proper protection and re- 
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APPENDIX. 

(Tr. 25194-25199) 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Leland Olds, Chairman; Claude 
L. Draper, Richard Sachse, Nelson Lee Smith and Har¬ 
rington Wimberly. 


November SO, 1946 

IN THE MATTER OF ] 

S Docket 

MICHIGAN-WISCONSIN PIPE LINE! No. G-669 
COMPANY I 


Findings and Order Issuing Certificate of 
Public Convenience and Necessity 

Upon consideration of the application, as amended, and 

the record thereon with respect to the matters 

involved and the issues presented, the Commission 

finds that: 

\ 

(1) Applicant, a Delaware corporation, having its 
principal office at Wilmington, Delaware, upon 
completion and operation of the proposed con¬ 
struction hereinafter authorized, will be engaged 
in the transportation and sale of natural gas 
in interstate commerce and will thereby be¬ 
come a natural-gas company subject to the 
jurisdiction of the Commission. 

(2) Applicant proposes to serve natural gas in areas 
within the State of Wisconsin where a sub¬ 
stantial demand for such service exists, no other 
application for authority to render such service 
being now before this Commission. Applicant 
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also proposes to add greatly to the supplies of 
natural gas available for service within the 
State of Michigan where a demand for such 
enlarged service has also been demonstrated, 
no other application for the adequate augmenta¬ 
tion of presently available supplies to meet such 
market requirements being now before this 
Commission. 

(3) Intervenor, Panhandle Eastern Pipe Line Com¬ 
pany, has reasonably met its contractual 
obligations to supply natural gas to Michigan 
Consolidated Gas Company for resale within 
its Ann Arbor and Detroit, Michigan, dis¬ 
tribution areas and has expressed a willingness 
to meet the enlarged requirements of said local 
markets. It is therefore entitled to reasonable 
protection in the service of these markets and 
to an opportunity to participate in their 
growth. Although it has applied for and 
received in a related case (In the Matter of 
Panhandle Eastern Pipe Line Company, Docket 
No. G-706) authority for somewhat enlarged 
facilities which will enable it to increase to 
some extent its deliveries to said markets in 
Michigan, inter alia, it has not applied for 
sufficient facilities nor demonstrated its ability 
to serve adequately the needs of these markets 
in addition to the expanding requirements of 
those which it enjoys in the other areas which 
it supplies in Indiana, Illinois and Missouri. 
Augmentation of the supply of natural gas to 
the market areas here in question through the 
facilities proposed to be constructed and op¬ 
erated by Applicant will be in the public 
interest, provided proper protection and re- 
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cognition are given to Panhandle’s rights and 
obligations in the said Michigan markets. An 
appropriate condition should be provided for 
the purpose. 

(4) Applicant has secured substantial reserves of 
natural gas and has submitted reasonable proof 
of the financial and economic feasibility of its 
project in the event of its construction and 
operation after all necessary approvals and 
consents shall have been secured. It has not 
yet obtained, however, all the necessary ap¬ 
provals of operation from the State of Wisconsin 
and the communities to be served therein or of 
its proposed financing from the Securities and 
Exchange Commission. The authorization here¬ 
in granted should be expressly conditioned upon 
the obtaining of all such necessary consents 
and approvals, without which the project can 
be neither financed, constructed, nor operated. 

(5) Applicant has failed to apply for certain author¬ 
izations which, in the opinion of the Com¬ 
mission, are required by the provisions of the 
Natural Gas Act. Nor are the rate structures 
which it has submitted satisfactory to the Com¬ 
mission. It has, however, stated its willingness 
to comply with the requirements of the Natural 

v Gas Act and the rules and regulations of this 
Commission adopted thereunder. Accordingly 
the order herein should be conditioned so as 
to provide Applicant an opportunity to submit 
appropriate applications and revised rate sche¬ 
dules. 

(6) Applicant is able and willing properly to do the 
acts and to perform the service proposed and 
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to conform to the provisions of the Natural 
Gas Act, as amended, and the requirements, 
rules, and regulations of the Commission there¬ 
under. 

(7) The proposed construction and operation of the 
facilities by Applicant are required by the 
public convenience and necessity and a certifi¬ 
cate therefor should be issued as hereinafter 
ordered and conditioned. 

(8) It is neither necessary nor appropriate at this 
time to authorize the construction proposed 
by Applicant beyond the requirements neces¬ 
sary to permit the commencement of the 
initial operations as contemplated in the ap¬ 
plication, as amended, or to authorize the 
future acquisition by Applicant of facilities 
some of which are not now in existence and 
are to be constructed by others. 

The Commission, therefore, orders that: 

(A) A certificate of public convenience and neces¬ 
sity be and it is hereby issued to Applicant, 
upon the terms and conditions of this order, 
authorizing it to: 

(1) Construct and operate the following 
facilities: 

(a) A main natural-gas transmission pipe¬ 
line extending from a point at or* near 
Section 8, Block 1, Public Free School 
Land Survey, Hansford County, 
Texas, to its terminus at the Austin 
Storage Field, located near Big Rapids, 
Michigan, and including only the in¬ 
itial compressor station to be located 
near Section 8, Block 1, Public Free 
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School Land Survey, Hansford County 
Texas, and the compressor station de¬ 
signated in the application, as amend¬ 
ed, as No. S, to be located near Mt. 
Pleasant, Iowa; 

(b) The so-called Wisconsin branch 
natural-gas transmission pipeline; 

(c) Lateral natural-gas transmission pipe¬ 
lines and appurtenances necessary to 
render service as proposed to the com¬ 
munities named in the application, as 
amended, excepting Mt. Pleasant, Ann 
Arbor, and Detroit, Michigan; 

(2) Operate the existing facilities located in 
» the Austin and Reed City Storage Fields, 
now owned by the Michigan Consolidated 
Gas Company, and including certain 
transmission pipelines and metering sta¬ 
tions, as described in Schedule A of the 
contract between Applicant and Michi¬ 
gan Consolidated, dated December 4, 
1945; 

All as more fully described in the application, as 
amended, and the exhibits appended thereto; 
Provided, however, that said certificate shall 
not be deemed to authorize Applicant to 
acquire or operate any facilities owned or to be 
constructed by others for the transportation or 
sale of natural gas subject to the jurisdiction of 
the Commission except as herein or hereafter 
specifically authorized by the Commission. 

(B) This certificate is granted to applicant upon the 
following terms and conditions: 

(i) The facilities herein authorized shall not be 
used for the transportation to or sale of 
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gas in any community or to any customer 
other than those named in the applica¬ 
tion, as amended, except upon specific 
authorization by this Commission. 

(ii) That there shall be no transportation or 
sales of natural gas, subject to the juris¬ 
diction of the Commission, by means of 
the facilities herein authorized until all 
necessary authorizations shall have been 
obtained from the State of Wisconsin and 
each of the communities proposed to be 
served in said state, as specified in the 
application, as amended, to the extent 
and in the manner required by Sections 
196.49(4a) and 196.58(b) of Chapter 48 
of the Statutes of the State of Wisconsin. 

(iii) Applicant shall obtain approval of its 
proposed plan of financings by the Securi¬ 
ties and Exchange Commission, and the 
grant of the certificate herein authorized 
shall be without prejudice to any action 
which may be taken by that Commission. 

(iv) That the facilities referred to in para¬ 
graph (A) (2) above shall not be used for 
the transportation or sale of natural gas, 
subject to the jurisdiction of the Com¬ 
mission, except upon the approval by 
this Commission of an agreement between 
Applicant and Michigan Consolidated 
authorizing the lease and operation of 
such facilities, which said lease agree¬ 
ments shall be filed with the Commission 
on or before December 16, 1946. 

(v) That there shall be no transportation or 
sale of natural gas, subject to the juris- 
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diction of the Commission, by means of 
the facilities herein authorized, unless a 
proper application for a certificate of 
public convenience and necessity is filed 
within fifteen days by the Austin Field 
Pipeline Company and a certificate is 
granted by this Commission for the con¬ 
struction and/or operation of facilities 
necessary to transport the required 
volumes of gas from the aforementioned 
Austin and Reed City Storage Fields to 
the city gates of Mt. Pleasant, Ann 
Arbor, and Detroit, Michigan, including 
natural-gas transmission pipe lines ex¬ 
tending from the Austin to Reed City 
Storage Fields and from the Austin 
Storage Field to the city gates of Mt. 
Pleasant, Ann Arbor, and Detroit, and 
additional compressor facilities in the 
Austin Storage Field. 

(vi) That there shall be no transportation or 
sale of natural gas subject to the juris¬ 
diction of the Commission, by means of 
the facilities herein authorized, until a 
proper application for a certificate of 
public convenience and necessity if filed 
by the Michigan Consolidated Gas Com¬ 
pany for the construction and/or 
operation of certain necessary additional 
facilities in the Austin and Reed City 
Storage Fields. 

(vii) The facilities herein authorized shall not 
be used for the transportation or sale of 
natural gas subject to the jurisdiction of 
the Commission, unless Applicant sub- 
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mits to this Commission within six 
months after the issuance of this cer¬ 
tificate a schedule of rates and charges in 
a form satisfactory to this Commission, 
providing for adequate and reasonable 
rates and charges consistent with the 
public interest. 

(viii) This certificate is granted upon the 
express condition that the facilities herein 
authorized shall not be used for the 
transportation for or sale of gas to the 
Michigan Consolidated Gas Company for 
resale in Detroit and Ann Arbor except 
with due regard to the rights and duties 
of Panhandle Eastern in its established 
service for resale in Detroit and Ann 
Arbor, Michigan, under its presently 
existing contract with Michigan Con¬ 
solidated and in accordance with the 
provisions of the Natural Gas Act; and 
such rights and duties shall by supple¬ 
mental order, to be issued within fifteen 
days from the date of this order, be 
determined on the basis of: 

(1) Panhandle’s rights, obligations and 
service under its Grandfather 
certificate and subsequent certi¬ 
ficates when such certificates were 
granted by this Commission; 

(2) Panhandle’s contractual and actual 
deliveries of natural gas for resale 
in the years 1942, 1943, 1944, 1945 
and 1946; 

(3) Panhandle’s rights and obligations 
at the date or termination of the 
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existing contract, on December 
31, 1951. 

Jurisdiction is specifically reserved by the 
Commission to reopen these proceedings, 
if need be, for the purpose of such 
determination. 

(ix) Applicant shall, within fifteen days after 
the issuance of the supplemental order 
herein, notify the Commission in writing 
whether the certificate as herein issued 
is acceptable to it. 

(x) That unless otherwise ordered by the 
Commission, the construction of the 
facilities herein authorized shall be com¬ 
menced not later than January 1, 1948. 

(xi) Applicant shall report to the Commission 
in writing, under oath, the dates of com¬ 
mencement and completion of the con¬ 
struction of the facilities to which 
reference is made in paragraph (A) 
hereof, together with the dates of com¬ 
mencement of operation. 

(xii) This certificate is subject to the 
conditions herein specified and is not 
transferable, and shall be effective only 
so long as Applicant continues the 
operations hereby authorized in ac¬ 
cordance with the provisions of the 
Natural Gas Act, as amended, and any 
pertinent order, regulations, or orders 
heretofore or hereafter issued by this 
Commission. 

(C) For the purpose of computing the time within 
which applications for rehearing may be filed, 
the date of issuance of this order shall be deemed 
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to be the date of issuance of the opinions, or 
of the supplemental order referred to herein, 
whichever may be the later. 

By the Commission. Chairman Olds and Commissioner 
Draper dissenting. Supporting and dissenting opinions 
in this matter will be filed. 

Leon M. Fuquay, 

Secretary. 
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(Tr. 25449-25450) 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Claude L. Draper, Leland Olds, Richard Sachse and 
Harrington Wimberly. 

February 20, 1947 

IN THE MATTER OF ] 

l Docket 

MICHIGAN-WISCONSIN PIPE LINE 1 No. G-669 
COMPANY J 

Order Supplementing Order Issuing 
Certificate of Public Convenience 
and Necessity. 

Upon consideration of the record herein, the Com¬ 
mission’s Opinion No. 147, the order of November 30, 
1946, issuing a certificate of public convenience and 
necessity, to the Michigan-Wisconsin Pipe Line Com¬ 
pany, the order of December 30, 1946, supplementing 
such order and the Commission’s supplemental Opinion 
No. 147-A adopted this date, all of which are hereby 
referred to and made a part hereof, the Commission, sup¬ 
plementing its order of November 30, 1946, and partic¬ 
ularly Paragraph B, subparagraph (viii) thereof, orders: 
(A) That the facilities herein authorized shall not 
be used for the transportation or sale of natural 
gas in the Detroit and Ann Arbor areas of 
Michigan except upon the following terms and 
conditions: 

(1) That Panhandle is permitted to deliver 
natural gas to Michigan Consolidated in 
accordance with the terms and conditions 
of its existing contracts during the life 
of such contracts, and 

(2) That upon the termination of such con- 
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tracts, and upon mutually satisfactory 
terms, Panhandle is afforded reasonable 
opportunity to deliver and sell to Michi¬ 
gan Consolidated not less than the 
annual volumes of gas delivered and 
sold by it for either the years 1942 or 
1945 or the average delivered for the 
five-year period 1942 through 1946. 
Further, Panhandle shall have the right 
to participate in the future growth of 
the Detroit and Ann Arbor markets by 
being given the opportunity to deliver 
and sell such additional volumes of gas 
to Michigan Consolidated as the latter 
may require in excess of the volumes of 
gas then being contractually purchased 
by it from Panhandle and Michigan- 
Wisconsin, in order to maintain adequate 
service to consumers in the Detroit and 
Ann Arbor districts. 

(B) The foregoing conditions are without prejudice 
to the filing of applications by either Pan¬ 
handle, Michigan-Wisconsin or Michigan Con¬ 
solidated for modification or termination thereof 
provided, however, that Panhandle’s pattern of 
service as herein outlined shall not in any 
manner be affected by the Commission’s action 
upon such application so long as Panhandle is 
able and willing to maintain adequate service 
in conformance therewith. 


By the Commission. Commissioners Draper and Olds 
dissenting. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: March 12, 1947. 
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PART OF CROSS-EXAMINATION OF FRANK L. CONRAD, 
PRESIDENT OF MICHIGAN-WISCONSIN PIPELINE 
COMPANY. NOVEMBER 1, 1946. 

14469 

BY MR. LEE: 

Q. Subsequent to the conversation and the meeting 
with members of vour own organization, which you testi¬ 
fied occurred a week or so ago relative to this proposal, 
were there any meetings with Panhandle Eastern Pipe 
Line Company or their representatives for a discussion of 
the proposal? 

MR. SHANNON: I object to the question for the 
reasons I have stated, Mr. Examiner. 

TRIAL EXAMINER: Objection overruled. 

THE WITNESS: Yes, sir. 

BY MR. LEE: 

Q. And at what time were such conferences held? 

MR. SHANNON: I renew my objection, Air. Exam¬ 
iner. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I think it was last Tuesday. I am 
not sure. I think it was Tuesday. 

BY MR. LEE: 

Q. And where were they held? 

ME,. SHANNON: I renew my objection, Air. Exam¬ 
iner. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: In an office. 

14470 

BY MR. LEE: 

Q. Where, in what office? 

A. I think it was an office in this building. 

Q. An office in the Federal Power Commission in 
which we are now engaged, is that right? 

A. That is right. 

Q. And what office was it? 

MR. SHANNON: I object to that, Air. Examiner. 

TRIAL EXAAIINER: He may answer. 
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THE WITNESS: I think it was the Conference Room, 
the so-called Conference Room. 

BY MR. LEE: 

Q. And was anybody present on behalf of the Fed¬ 
eral Power Commission? 

MR. SHANNON: I object to that, Mr. Examiner. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: You mean was anybody present 
when this proposition was discussed? 

BY MR. LEE: 

Q. At any time or in any phases of it. 

MR. SHANNON: I renew my objection, Mr. Exam¬ 
iner. 

TRIAL EXAMINER: Objection overruled. 

THE WITNESS: Yes. 

BY MR. LEE: 

Q. Who? 

14471 

MR. SHANNON: I object again, Mr. Examiner. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: I think it was Commissioner Smith 
and Commissioner Wimberley. 

BY MR. LEE: 

Q. What, if any representatives were at this meeting 
from the Panhandle Eastern Pipe Line Company? 

MR. SHANNON: I object to that question. 

TRIAL EXAMINER: Overruled. 

THE WITNESS: Mr. Letts, Mr. Fournier and Mr. 
Maguire. 

BY MR. LEE: 

Q. Was any formal proposal reduced to writing and 
transmitted on behalf of your company, the Michigan- 
Wisconsin Pipe Line Company to the Panhandle Eastern 
Pipe Line Company? 

A. Not to my knowledge. 
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Q. Did you sign any such formal proposal? 

- A. I did not. 

MR. LEE: That is all, Your Honor. 

MR. PORTER: May I ask one question? 

TRIAL EXAMINER: Mr. Porter? 

MR. PORTER: Just to finish this up, as far as I ain 
concerned. 

14472 

BY MR. PORTER: 

Q. At whose instance was this conference held, 
Mr. Conrad? 

A. I could not tell you that. 

Q. Well, who invited you to it? 

A. Mr. Donald Richberg. 

Q. Did Mr. Richberg give you any indication as to 
at whose instance the conference was called? 

A. No. 

14483 

BY MR. McGRATH: 

Q. Now, with respect to this meeting that was held 
in the Conference Room of the Federal Power Com¬ 
mission, I didn't hear the first part of your statement, 
Mr. Conrad. I was called to the ’phone, but I understand 
that Mr. Richberg set up the meeting, that is, he invited 
you to it and made the arrangements for the meeting; is 
that a correct understanding? 

A. That is correct. 

Q. And do you know whether or not Mr. Richberg 
also invited the representatives of the Panhandle Eastern 
Company to meet? 

A. No, I do not. 

Q. When was this meeting held, what date? 

A. I think it was last Tuesday. 

Q. Tuesday of this week? 

A. Yes. 
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Q. At what time of the day was it held? 

A. 2 o’clock in the afternoon, I believe. 

Q. And continued for what period of time? 

A. Oh, not very long, about an hour. 

Q. Did you know the purpose of the meeting when 
you were invited to it? 

A. I think I did, yes. 

Q. That is, Mr. Richberg outlined to you what he 
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anticipated would transpire at the meeting, the purpose 
of his calling the meeting? 

A. He did not outline what he thought was going to 
transpire. 

Q. Well, what did he tell you? 

A. He thought we were going to meet with Panhandle 
people. 

Q. Just what did he tell you? 

MR. SHANNON: I think I will object to that, Mr. 
Examiner. We are talking about Mr. Richberg who, as 
the record indicates, is counsel of record for the applicant 
in this proceeding. This is the president of the applicant, 
and I think conferences between the president and his 
counsel are privileged. 

TRIAL EXAMINER: This would be my notion of 
the situation. 

In this hearing, since it began, Commissioner Smith 
has been the supervising Commissioner as to Docket 
G-669, and Commissioner Wimberley the supervising 
Commissioner as to Docket G-706. 

Obviously there was a meeting of counsel and officers 
of Panhandle and Michigan-Wisconsin or Michigan Con¬ 
solidated, in the Conference Room of the Commission 
with the two supervising Commissioners. 

I think it is now perfectly proper to permit counsel to 
make inquiry not so much as to what may have been said 
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by someone when he invited him to come, but what, if 
anything was the result of, or the outcome of the con¬ 
ference as between Panhandle and Michigan-Wisconsin. 

I think Mr. McGrath should be permitted to go into it. 

Now, as to this particular question as to what Mr. 
Richberg may have said to him when he asked him to 
come to the meeting, I do not think that is particularly 
important, but if there was a getting-together between 
Panhandle and Michigan-Wisconsin, I see no reason why 
Mr. McGrath should not make inquiry concerning the 
terms of it or the conditions of it or the result of it. 

Go ahead, Mr. McGrath. 

MR. SHANNON: Might I say this, Mr. Examiner? 

TRIAL EXAMINER: Mr. Shannon. 

MR. SHANNON: Where, as the record shows here, 
there is no agreement between the parties, I respectfully 
submit—with the utmost deference to the Trail Examiner, 
that this line of inquiry is not proper and that there is no 
point and no contribution to the record. 

Mr. McGrath is merely going on a fishing expedition. 

TRIAL EXAMINER: Oh, I do not think that is 
warranted by the position the Examiner has taken. It 
isn't that Mr. McGrath has taken that position, but the 
Examiner has taken the position that he has a right to go 
into it and ask him about it. There is no disposition on 
the part of the Examiner, on the part of Commissioner 
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Smith or Commissioner Wimberley to do anything but 
require that this record disclose what the circumstances 
are surrounding this new suggestion. 

If it was a discussion between these parties as to what 
their views were concerning possible plans that could be 
worked out in the public interest, I think it is proper to 
make inquiry, and I think Mr. McGrath can, and I think 
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he should. 


14486 

BY MR. McGRATH: 

Q. Now, my question to you was, what, if anything, 
Mr. Richberg told you about the purpose of the meeting 
and what was expected to be accomplished there? 

MR. SHANNON: I renew my objection on the 
ground that Mr. Richberg is counsel, and so forth, as I 
previously stated. He may not properly inquire as to 
what Mr. Richberg told Mr. Conrad. 

TRIAL EXAMINER: He may answer. 

14487 

What did Mr. Richberg tell you was the purpose of 
the meeting, if anything? 

THE WITNESS: Well, I am trying to recollect if he 
made any remarks as to the purpose of the meeting. 

I knew that we were going over to meet with the Pan¬ 
handle representatives, and possibly two of the Com¬ 
missioners. That is about all. 

BY MR. McGRATH: 

Q. Well, now, after you got there, what was said and 
by whom, with respect to any new developments in 
connection with this proposal that has been pending? 

MR. SHANNON: Objection, Mr. Examiner. That is 
just a blunderbuss question. That is not a proper 
question. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: Commissioner Smith did the talk¬ 
ing. 

BY MR. McGRATH: 

Q. What did the Commissioner say about this 
matter? 

A. He was interested primarily — 

Q. I did not ask you what he was interested in; I 
asked you what he said. 
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A. Well, if you expect me to tell you word for word 
what Mr. Smith said, you are sadly mistaken. I could 
not reframe it or I could not remember it. 

TRIAL EXAMINER: Answer it in your own way. 
Let the witness answer the question. 

14488 

MR. WHEAT: It is understood that our objection 
goes to this entire line of questioning? 

TRIAL EXAMINER: That is right. 

BY MR. McGRATH: 

Q. I want the substance of w’hat the Commission 
said. 

A. He had an interest in the matter, naturally, be¬ 
cause as I understood it, he was primarily in charge of 
the matter, and there were certain questions that had 
been brought up to him that he was anxious to have an 
answer on. One was primarily the fact that some of the 
exhibits here showed that Michigan-Wisconsin Pipe Line 
Company would not be able to serve the entire market in 
the Detroit area. I think that is the way the proposition 
started off. 

Q. And was that all that the Commission said at the 
outset? 

A. No, I think he made some comment with respect 
to getting together with Panhandle to see if the dif¬ 
ferences between us could be ironed out. 

Q. So that arrangements could be made to adequately 
serve the Detroit market? 

A. That is correct. 

Q. And just w'hat exhibit did he have reference to? 

A. Weil, so far as I know the only one I know was 
Weigele’s exhibit. 

144S9 

Q. Was specific reference made to the fact that that 
exhibit showed this possible sale of 27 billion cubic feet 
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of natural gas on an interruptible basis up to 1952? 

A. I do not think so. 

Q. You do not think there was any reference to that? 

A. No. 

Q. What was there about that exhibit that was dis¬ 
cussed which indicated that the Michigan-Wisconsin 
Pipe Line Company would not be able to serve adequately 
the Detroit market? 

A. About 27 billion? 

Q. Well, that is what I mean, the fact that you were 
going to serve that up to and including 1951, and then 
drop it w*as the subject of consideration and discussion? 

A. Oh, yes — I understand you now, yes. 

Q. And Commissioner Smith thought—and I am 
asking you if that is what he expressed—that having 
put those customers on and brought them on to 1951, 
if you were then to drop them, would be evidence of 
your inability to serve the Detroit market adequately; 
is that correct? 

A. I think in substance that was part of his state¬ 
ment. 

Q. And because of that, he suggested that Panhandle 
Eastern and Michigan-Wisconsin ought to get together 
to find the solution which would result in adequate 
service to Detroit? 

A. Michigan, as a whole, and Detroit; yes, sir. 

14490 

MR. GORMAN: Mr. Examiner, I wonder if we could 
take our recess at this point. There is a matter which 
requires my attention, if it would be convenient for us 
to do so. 

TRIAL EXAMINER: If Mr. McGrath has no objec¬ 
tion. 

MR. McGRATH: I have none. 

MR. GORMAN: Thank you. 
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TRIAL EXAMINER: We will take a five-minute 
recess. 

(Short recess.) 

14491 

TRIAL EXAMINER: The hearing will come to 
order. Go ahead, Mr. McGrath. 

MR. McGRATH: Mr. Examiner, I would like to 
inquire as to whether the record will show that the 
three-minute recess called at 3 o’clock has extended to 
3:42? 

MR. GORMAN: To be accurate, may it show that 
it was called at 3:05, Mr. McGrath? 

MR. McGRATH: 3 o’clock by that clock, but I 
won’t quarrel over 5 minutes. 

TRIAL EXAMINER: Let the record show that the 
recess extended from 3:05 to 3:42. 

Go ahead, Mr. McGrath. 

BY MR. McGRATH: 

Q. Now, Mr. Conrad, was there anything stated in 
this meeting with reference to the inability of the Pan¬ 
handle Company to furnish the full requirements of 
Detroit in the future? 

A. No, sir. 

Q. Prior to the time that Mr. Smith broached that 
question? 

A. Panhandle? 

Q. Yes. 

A. No, that wasn’t mentioned to my knowledge. 

14492 

Q. Was there anything said prior to that time, that 
is, when Mr. Smith discussed the matter, as you have 
previously related, about the inability of Michigan- 
Wisconsin to fully serve the requirements of the Michigan 
market, in accordance with their application, if it should 
be granted? 
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A. That was—what I said, w'e discussed. 

Q. I asked you whether anything was said in the 
meeting about that before Mr. Smith stated the purpose 
of the meeting? 

A. Well, I have reflected on that. The purpose of the 
meeting was to determine whether or not the Michigan 
Consolidated Gas Company was buying gas under its 
present contract on a therm basis or on a cubic foot 
basis. That was the real purpose of the meeting. This 
other stuff was collateral, or not even collateral to it, 
it was just— 

Q. It wasn’t of great importance, either, was it? 

A. Well, it seemed to me it was. 

Q. Well, was the meeting called with the members 
of the Commission to determine whether Panhandle 
Eastern was selling the gas on a therm basis or on a cubic 
foot basis? Was that what it was called for? 

A. That was the original intention. 

Q. What was the necessity of calling such a meeting 
in order to determine that question? 

14493 

A. Well, I think we ought to ask the Commission. 
I don’t know, other than that was one of the questions 
that we were apparently struggling with at the time. 

Q. You say you think I ought to ask the Commission? 
It is your understanding that the Commission invited 
you in to talk about whether it was sold on a cubic foot 
or a therm basis? Is that your understanding now? 

A. That was our controversy and there is where the 
Commission came in to the picture, yes. 

Q. When did that thought occur to your mind? 

A. Just a few moments ago, and I would also like 
to change the date, too. This meeting took place a week 
ago last Tuesday. 

Q. Who were you talking to about the subject when 
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this new thought came to your mind? Mr. Wheat? 

A. I don’t think I was talking to anybody about it. 

Q. It just popped up in your mind? 

A. Yes. 

Q. Well, how much time did you spend discussing 
the cubic foot versus the therm question, out of this hour? 

A. Not very much. 

Q. No. That was soon disposed of, and what was 
the disposition made of it? 

A. Well, as I recall it, I think Mr. Ricliberg filed a 
letter with the Commission on that subject, and I believe 
Mr. Letts did 
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Q. You believe what? 

A. I believe Mr. Letts did. 

Q. They both filed letters at this meeting, with the 
two Commissioners? 

A. Yes. 

Q. And then you went into a discussion of the other 
subjects? 

A. That is right. 

Q. Now, I believe that I asked you whether some¬ 
thing was said about the probable inability of Michigan- 
Wisconsin to fully serve the markets now proposed under 
the application and that is when you started to tell me 
that upon reflection there was something else discussed- 
Now, what about the first question? 

A. You mean this last question? 

Q. Yes, that was my first one; now it is the last one. 
Go ahead. 

A. Yes, we discussed that. 

Q. And what was said about that and by whom? 

A. I think Commissioner Smith brought that ques¬ 
tion up. 

Q. Well, Commissioner Smith knew that from his pre- 


63 


vious knowledge Michigan-Wisconsin would not be able 
to fully serve the market at Detroit and in Michigan under 
this proposal? 

14495 

MR. McGEE: I object to the question, your Honor. 

TRIAL EXAMINER: Objection sustained. 

BY MR. McGRATH: 

Q. Was anything said, in this meeting or elsewhere, 
in the presence of Commissioner Smith, respecting the 
inability of Michigan-Wisconsin Pipe Line Company to 
adequately serve the Michigan markets? 

A. Yes, there was a lot said. 

BY MR. McGRATH: 

Q. Well, then, by whom was it said? 

A. Primarily Mr. Fink, I believe. 

Q. And Mr. Fink told the Commissioners that, under 
their present proposed plan, they would not be able to 
fully serve the Michigan markets; is that it? 

A. With firm gas. 

Q. Yes. Now, are you, by that, intending to change 
your version of what transpired there, by indicating at 
this time that rather than having Mr. Smith open the con¬ 
versation on that, that Mr. Fink did? Is that right? 

A. No. 

Q. Well, you said before the recess that the matter 
was first brought up by Mr. Smith. 
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A. That is what I said, and I think I said it the 
second time. 

Q. I see. Then, it was after it was first brought up 
that Mr. Fink told him about the inability to serve the 
Michigan markets adequately? 

A. I think that was true, yes. 

Q. Now, just take your time and reflect a little bit and 
let’s make sure whether it was before or after. You say 
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vou think it was true. Are you uncertain about it? 

A. No, I am not uneertain. 

Q. Well, then, Mr. Smith indicated, before any dis¬ 
cussion happened, that he knew what the situation was 
with respect to Michigan-Wisconsin Pipe Line’s probable 
ability to serve the Michigan market? 

A. He seemed to be quite familiar with the record. 

Q. All right. Now, when the meeting broke up, every¬ 
one in that meeting was pledged to secrecy, weren’t they? 

MR. McGEE: I object to that question. 

MR. McGRATH: I don’t think that is objectionable. 

TRIAL EXAMINER: If he was pledged to secrecy, 
let him say so. 

A. I wasn’t pledged to secrecy. 

BY MR. McGRATH: 

Q. There wasn’t anything said about not telling any¬ 
body about what transpired? 
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A. No, sir. 

Q. In addition to Mr. Fink and Commissioner Smith* 
who else participated in the discussion? 

A. Donald Richberg. 

Q. Donald Richberg? 

A. Mr. Letts. 

Q. Who was the second one? 

A. Mr. Letts. 

Q. What did Mr. Donald Richberg contribute to the 
discussion, in substance? 

A. I don't know as he contributed anything. 

Q. What did Mr. Donald Richberg state at the 
meeting, in substance, with respect to Michigan-Wiscon¬ 
sin Pipe Line matters? 

MR. SHANNON: I think I will object to this. This 
is just an exploratory rambling. 

MR. McGRATH: It sure enough is. 
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TRIAL EXAMINER: I wouldn’t be sure that his 
answer didn’t answer it, about whether he said anything 
or not, and then Mr. McGrath can judge whether it was 
a contribution. He may answer. 

If you recall anything Mr. Richberg said, why, tell us. 

A. I couldn’t quote exactly what Mr. Richberg said. 
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BY MR. McGRATH: 

Q. I haven’t asked you to do that. 

TRIAL EXAMINER: In substance, if you remember 
the substance of it, or the position he took, or whatever 
you remember. 

A. Well, ii was pretty general along the ability or the 
inability to serve the Detroit area. 

BY MR. McGRATH: 

Q. And who first suggested that a contract should be 
entered into with Panhandle Eastern for serving the 
equivalent of 32 billion cubic feet a year commencing in 
1951? 

A. Who suggested it? 

Q. Yes. 

A. I think that that was the concensus of opinion of 
our own organization. 

Q. And was that discussed at this meeting? 

A. I don’t think so. 

Q. Do you know that it wasn’t discussed at this 
meeting? 

A. I couldn’t say definitely whether I did or did not. 

Q. What was the final conclusion reached as to the 
proper solution of the difficulty that you discussed with 
the two Commissioners? 

A. There was no solution. The Commission—I 
believe—asked us to meet the next day, and discuss it 
further—that is, with Panhandle Eastern. 
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Q. In the absence of the Commission? 

A. In the absence of the Commission, yes. 

Q. And was there embodied in that the suggestion 
that Panhandle Eastern and Michigan-Wisconsin meet 
and try to get together on a proposition? 

A. I don’t know. I left the meeting and went to 
Detroit. 

MR. GORMAN: When you said the Commission, Mr. 
Conrad, you meant the two Commissioners you men¬ 
tioned? 

THE WITNESS: The two Commissioners, yes. 

BY MR. McGRATH: 

Q. Didn’t you just say “the Commission” meaning 
one or both of the two Commissioners suggested a meeting 
for the next day with Panhandle Eastern? You just said 
that, didn’t you? 

A. I said that, yes. 

Q. Were you present at that time? 

A. Yes, sir. 

Q. And you heard that? 

A. Yes, sir. 

Q. Well, now, what did he or they state as being the 
reason for such a meeting with Panhandle the next day. 

A. Well, apparently, as I viewed it, it was to attempt 
to reach some sort of an agreement whereby the entire 
demands of the Michigan district would be met, either by 
one or the other of the companies, or both. 
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Q. That, in effect, embodied the suggestion of the 
Commission as to what the two companies should do, 
or the two members of the Commission; is that correct? 

A. That was the suggestion. 

Q. Yes. 

A. Nothing binding about it. 
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Q. That is right. Was the meeting still in progress 
when you left there? 

A. Yes, sir. 

Q. It had gone on about an hour up to the time that 
you left? 

A. No, I don’t think so. I would imagine about 15 
minutes. 

Q. Well, now, what did you mean when you said 
that the meeting lasted about an hour, w T hen you first 
talked about this with me? 

A. Do you mean the first meeting? 

Q. The first meeting, yes. The meeting down here in 
the Conference Room with the Commissioners, that we 
have been talking about. 

A. I think that was about an hour. 

Q. Well, you were there the full hour, weren’t you? 

A. Oh, yes. 

Q. Well, where did this 15-minute meeting take 
place? 
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A. The same Conference Room, the following day. 

Q. The following day, between Panhandle Eastern 
and your company? 

A. That is right. 

Q. Well, now, I am still talking about the—I haven’t 
cleared up the meeting of the first day yet. So during 
that hour, substantially all of the time was devoted to 
discussing this problem that you were all confronted 
with. You said that the discussion about the cubic 
feet or the therms took very little time, didn’t you? 

A. I wouldn’t say the entire time was taken in dis¬ 
cussing it. There was a little speech-making. 

Q. Who made the speeches? 

A. Principally Mr. Letts and Mr. Richberg. 

Q. Have you told us, in substance, all that Mr. Rich- 
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berg said regarding this problem? 

A. I think so. 

Q. What did Mr. Letts say about it? 

A. He didn’t say anything. 

Q. You mean he made a number of speeches and 
said nothing; is that it? 

A. That is right. 

Q. Did Mr. Maguire take any part in the conversa¬ 
tion? 

A. I don’t think Mr. Maguire said a word. 
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Q. Did anybody on behalf of Panhandle indicate 
that they would be agreeable to going along with some 
such plan as was there discussed, and as was presented by 
Mr. Fink yesterday? 

A. No. 

Q. Well, without regard to your judgment as to 
whether Mr. Letts said anything or not, can you tell us 
the substance of his speech? 

A. No, I don’t think I can. 

Q. Do you mean because you don’t remember? 

A. Yes. 

Q. Was he talking about the problem then under 
discussion? Do you remember that much about it? 

A. No, he was not. 

Q. You at least remember that he wasn’t talking 
about that? 

A. Yes, I remember that. 

Q. But you can’t remember what he was talking 
about; is that right? 

A. That is right. 

Q. Did cither of the Commissioners ask you or any¬ 
body in that group to report back to them as to what 
solution, if any, they arrived at? 

A. Not to my knowledge, no. 



69 


14503 

Q. Did anyone report back, so far as you know, to the 
Commissioners as the result of your conference the 
following day? 

A. Not to my knowledge. 

Q. Were any members of the Commission staff other 
than the two Commissioners present at this meeting? 

A. No. 

Q. Were any of the members of the Commission 
staff present at the meeting which occurred the next day? 

A. Not while I was there. 

Q. At what time was the meeting called for the next 
day? 

A. The Michigan Consolidated group met with the 
Commission at 10 o’clock in the morning. 

Q. Met the Commission, did you say? 

A. The Commissioners, the two Commissioners, at 
10 o’clock in the morning. 

Q. I am sorry. You will have to speak a little 
louder, Mr. Conrad. 

A. I say the Michigan Consolidated group met with 
the two Commissioners at 10 o’clock in the morning, 
Wednesday morning. 

Q. I see. And where was that meeting? 

A. In the Conference Room. 

Q. And who constituted the Michigan Consolidated 
group on that day? 
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A. Mr. Fink, Donald Richberg, and myself. 

Q. Was that a meeting which had been arranged at 
the previous meeting of the day before? 

A. Yes. 

Q. That is, it was understood then, w'hen that 
meeting of Tuesday, I believe you said it was, adjourned, 
that you, the Michigan Consolidated three, would meet 
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with Commissioners Smith and Wimberly at 10 o’clock 
in the Conference Room the following morning? 

A. That is correct. 

Q. And what did you understand the purpose of that 
meeting to be? 

A. Continuation of the problems. 

Q. Of a discussion of the problem, in the absence of 
Panhandle Eastern? 

A. That is right. 

Q. And what, in substance, was said, and by whom, 
concerning this problem, at that meeting? 

A. If anything was said on that, it was done by 
Donald Richberg. 

Q. Well, of course, you didn’t all just sit around 
there and look at each other. 

A. Oh, no, the Commission was quite interested in 
the operations of the Michigan-Wisconsin Pipe Line 
Company, and we sat there for quite a long time dis¬ 
cussing the pipe line and its possibilities, and how it 
operated, and things of that nature. 
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Q. What do you mean by “how it operated”? 

A. Well, the use of the storage fields. 

Q. That is, in other words, you reviewed the plan, 
which, of course, had some rather unusual characteristics 
in that it contemplated summer storage? 

A. That is right. 

Q. And so you went all over that plan and that 
situation, as to how it would operate, storing gas in the 
summertime, taking care of your peak load in the winter, 
and explained all those things to Commissioner Smith 
and Commissioner Wimberly; is that right? 

A. Yes. 

Q. And Mr. Richberg did that? 

A. I am not so sure about whether Commissioner 
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Wimberly was there or not, but I think he was. 

Q. But you are sure that Commissioner Smith was 
there? 

A. Commissioner Smith was there, yes. 

Q. Now, what, if anything, was said by cither of 
the two Commissioners regarding the matter at that 
meeting? 

A. With reference to the ability or inability to serve 
the district? 

Q. With reference to the general problems that you 
were discussing, and all phases of them, so far as you 
remember? 
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A. Very little, if anything, I think that Mr. Richberg 
brought up the subject of relations with Panhandle and 
stated that he thought that we could be in a position to 
take somewhere in the neighborhood of 25 billion cubic 
feet a year from Panhandle. 

Q. Did either of the members of the Commission 
express any reaction to that suggestion? 

A. No. 

Q. Now, when this meeting was arranged for with the 
two members of the Commission, was it in the presence 
of and within the hearing of representatives of the Pan¬ 
handle Eastern Pipe Line Company? 

A. The Wednesday morning meeting at 10 o'clock? 

Q. Yes. 

A. No. 

Q. They didn’t know about that? 

A. Oh, yes. 

Q. How did they know about it? 

A. Well, the program was that we "would meet with 
the two Commissioners at 10 o’clock and Panhandle 
Eastern would meet at 11 o’clock, and in the afternoon 
we would get together by ourselves with Panhandle and 
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discuss these matters. That was the request of the 
Commission, and we followed that out. 

Q. Was it your understanding, then, that the whole 
series of meetings was a sort of a mediation process to 
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bring the two companies together, so that there might be 
an eventual solution of the problem that would be 
satisfactory to both and at the same time take care of 
the Michigan requirements? 

A. The whole problem w*as taking care of Michigan 
requirements. 

Q. Yes. 

Q. Is that about what it amounted to Mr. Conrad? 

A. I think that is what it developed into. I don’t 
think that that was the intent originally. 

Q. What is your view as to what the intent was 
originally? 

A. The intent originally was to discuss whether or not 
Michigan Consolidated Gas Company was buying gas 
under the present contract on a therm or cubic foot basis. 

Q. Oh, I understand. It started out with that and 
then turned into a mediation conference; that is right, 
isn’t it? 

A. You might call it that. 

Q. Yes. And so w’ould you, for want of a better 
name, wouldn’t you? 

A. Well, I think I would, yes. 

Q. Yes. Michigan-Wisconsin, or, rather, Michigan 
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Consolidated and Panhandle Eastern have been virtually 
at swords’ points over this question for a number of 
years, haven’t they? I mean the adequacy of their sup¬ 
plies and prices and who w’ould handle the industrial 
load and all that sort of thing? 

A. Yes, I guess that is no secret. 
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Q. And did the Commission or the members of it 
indicate that that had been somewhat of a source of 
difficulty and annoyance to them? 

A. No, sir, they did not. 

Q. But when the meeting was called to talk about 
therms and cubic feet, they did take advantage of that 
opportunity to try and bring both companies together, 
isn’t that true? 

A. That is the way it developed. 

Q. Yes. All right. Now, in the course of the dis¬ 
cussion with respect to taking care of the Michigan 
markets and particularly the Detroit markets, was there 
any thing said about the use to which this 27 billion 
cubic feet of gas that was shown on Exhibit 224 would be 
put when it was put through the lines into Detroit? 

A. Where would it be put? 

Q. Yes. The use to which it would be put. 

A. Well, as I recall it, the use to which it would be 
put would be the same use that it is now being put to in 
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connection with interruptible gas sales. 

Q. That is, it was known to be interruptible gas, gas 
for interruptible sales? 

A. Yes, sir. 

Q. And the Commissioners indicated that they 
thought some steps in the way of a harmonious arrange¬ 
ment between the two companies should be taken so 
that that load could be properly taken care of in the 
future; is that right? 

A. I wouldn’t want to say what they thought. 

Q. Well, I mean, did they indicate that by what they 
said? 

MR. McGEE: I think he has answered that question 
once. 

TRIAL EXAMINER: Was there anything said that 
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indicated that? 

THE WITNESS: No. 

BY MR. McGRATH: 

Q. Had you been to talk with the Commission, or 
members of the Commission, at any time previously to 
this Tuesday meeting, with Mr. Richberg? 

A. No, sir. 

Q. Mr. Richberg has not been an active participant 
in these hearings, you know that? 

A. Yes. 

Q. Did Mr. Richberg say to you before he went in to 
the meeting that “All we are coming over here for now 
is to discuss cubic feet and therms”? 
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A. That I couldn’t say. I don't recall. 

Q. You don’t recall that? 

A. No. 

Q. He may have said: “We are going to talk to the 
two supervising Commissioners about a plan to solve this 
problem as between the two companies”, but you may 
not recall that; is that right? 

MR. SHANNON: I object to that question. 

A. I would have remembered it if he said it. 

BY MR. McGRATH: 

Q. Well, then, you are sure that he didn’t say it? 

A. We came over to discuss therms, I told you that, 
and cubic feet. 

Q. Yes, I remember that you told me that. Now, the 
next meeting, then, that has any reference to this matter, 
was the meeting between the same three men representing 
Michigan Consolidated and certain men representing 
Panhandle Eastern, was it? 

A. On Wednesday afternoon, yes. 

Q. Yes. I said the next meeting, the meeting after 
this last one we have been discussing, the next meeting in 
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which you took part, was the one on Wednesday in the 
Commission’s office, and the same three men representing 
Michigan Consolidated and Michigan-Wisconsin Pipe 
Line Company were present at that meeting? 

14511 

A. The same men. 

Q. And who was present for Panhandle Eastern? 

A. The same gentlemen. 

Q. Messrs. Maguire, Fournier, and Letts; is that 
right? 

A. That is correct. 

Q. What was said at that meeting about the matter of 
getting together, so that both companies could serve the 
market and by whom was it said? 

MR. SHANNON: I would like to renew the objection 
I have been making all along. Of course, I think the 
record is clear that I am objecting to this -whole line of 
inquiry. 

TRIAL EXAMINER: Objection overruled. 

A. I left the meeting before that topic came up. I 
wouldn’t be able to say what w~as discussed in the after¬ 
noon meeting. 

BY MR. McGRATH: 

Q. How long were you at the meeting? 

A. I should say about 15 minutes. 

Q. And what topics were discussed -while you were 
there? 

A. Pretty general topics, I guess. 

Q. What do you mean: about the weather, or the 
baseball? 

A. About the weather, politics. 

Q. Nothing said about the real purpose of the meeting 
at all while you were there during that 15 minutes? 
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A. I don’t recollect anything being said about it. 
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Q. Did Mr. Fink or Mr. Richberg report to you later 
about what transpired at that meeting? 

A. No. 

Q. You, yourself, don’t know what happened at 
the meeting at all, in so far as it has any bearing on 
that question? 

A. I do not. 
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Part of Cross-Examination of Henry Fink, 
President of Michigan Consolidated 
Gas Company. 

November 4, 1946. 

BY MR. McGRATH: 

Q. All during these months, it had been the view of 
your officers that there was no reasonable prospect of 
making a deal with Panhandle Eastern to get a satis¬ 
factory contract for future service, and that you had 
reconciled yourselves to the necessity of following out 
your own plans independently of Panhandle Eastern; 
isn’t that correct? 

A. That is true. 

Q. And that state of mind, so far as you know any¬ 
thing about it, continued to exist among the officers of 
your company, at least up until the time when you first 
had a meeting, in this building, with the two supervising 
Commissioners in Docket G-706 apd G-669; isn’t that 
correct? 

A. Well, I don’t know that our opinion or belief 
changed as a result of that meeting. 

Q. I didn’t say it did. You at least held it up to 
that point, didn’t you? 

A. Yes. 

Q. And in that meeting, among other things, both 
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companies were chided somewhat for the extreme 
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positions they had taken in their attempts to negotiate 
satisfactory arrangements, weren’t they? 

MR. McGEE: I object to Mr. McGrath character¬ 
izing the statements made at that meeting. 

TRIAL EXAMINER: Objection sustained to the 
words “they were chided.” 

BY MR. McGRATH: 

Q. Weren’t you told by the Commission, admonished 
or something else to recede from your extreme positions 
that you had been taking, which brought about this 
impasse where you weren’t able to get together? 

MR. McGEE: I object to that question on the same 
grounds, Your Honor. 
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TRIAL EXAMINER: He may answer. 

A. Well, in this connection, after the discussion 
turned to this particular subject, the statement 'was 
made by Commissioner Smith, as I recall, that the record 
in this case was incomplete inasmuch as the construction 
proposed was insufficient to take care of the markets 
estimated. That was the statement made by Com¬ 
missioner Smith. 

BY MR. McGRATH: 

Q. And what did he suggest be done, in the light of 
that statement, and from that point on? 

A. He made no suggestion. He merely called it to 
our attention, and— 
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Q. Let me see if I understand that correctly now. 
Mr. Smith stated that he had been following this record 
and studying this matter as the case had progressed? 

A. Yes. He called attention to the record being in¬ 
complete. In other words, the testimony did not show 
that the construction contemplated was sufficient to take 
care of the markets that were estimated. 



78 


Q. Just what construction did he refer to? Did he 
say? 

A. I don’t know. 

Q. Or was he talking about the construction of the 
Michigan-Wisconsin Pipe Line Company? 

A. I presume he was talking about the entire con¬ 
struction, that, in substance—I am not repeating his 
statement verbatim, because I wouldn’t undertake to do 
that. 

Q. That was the only construction proposition that 
was before anvbodv at that time, that is, the construe- 
tion of whatever facilities might be necessary to serve the 
State of Michigan; is that right? 

A. That is right. 

Q. And Mr. Smith expressed the idea that the con¬ 
struction program, as he then understood it to be, would 
not be sufficient— 

MR. CULTON: Do you mind my inquiring if Pan¬ 
handle Eastern was represented at the time of the present 
conversation referred to? 
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THE WITNESS: I think so. 

MR. CULTON: I would like to know whether or not 
we are talking about some time when any representative 
of Panhandle Eastern was present. 

MR. McGRATH: I don’t think Panhandle Eastern 
has much interest in this up to this point. 

MR. CULTON: I just want to know. 

THE WITNESS: Yes, I am quite sure that a Pan¬ 
handle Eastern representative was there. 

BY MR. McGRATH: 

Q. —to take care of the Michigan markets as they 
had been outlined in the exhibits and the testimony up 
to that time; is that right? 

A. That is right. 
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Q. Well, you were there discussing this matter for 
about an hour, were you not, on that day? 

A. I don’t remember that we discussed this particular 
item an hour or so. It was discussed. 

Q. Well, after Mr. Smith said that, what else was said 
and by whom? 

MR. SHANNON: I assume, Mr. Examiner, without 
taking up the time, that my objection made last week in 
Mr. Conrad’s cross examination to this line of questioning 
applies here. I want to make the same objection to this 
line of questioning. I don’t think any reference to any 
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of these conversations has any place in this record, in view 
of the fact that Mr. Conrad testified very specifically that 
no agreement between the parties was reached and I think 
it is improper cross examination. 

TRIAL EXAMINER : Objection overruled. What 
was said and by whom is the question. 

MR. SHANNON: I object to that question because it 
is too broad, and it, in effect, denies me and other counsel 
an opportunity to follow the cross examination in the pro¬ 
per w’ay, which we would have if he tied his questions 
down specifically instead of asking such broad questions. 

TRIAL EXAMINER: Objection overruled. I think 
that is one of Mr. McGrath’s better quetions: what was 
s aid and by whom? He may answer. 

Go ahead. As near as you recall it, Mr. Fink, tell what 
the conversation was and who did the talking. 

MR. SHANNON: Before he starts, may it be clearly 
understood that he is going to be permitted to finish this 
question? This question is complete, and Mr. McGrath 
is not going to interrupt him as soon as he makes the first 
part of his answer? 

TRIAL EXAMINER: I think that is going too far to 
anticipate what might happen. 
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Go ahead, Mr. Fink. 

A. Well- 
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TRIAL EXAMINER: Just tell us, remember, what 
happened. 

A. Commissioner Smith called our attention to the 
fact—when I say “our” I am talking of the representa¬ 
tives of both parties there—to the fact that the markets 
as estimated were in excess of the contemplated con¬ 
struction. Now, he said that he and his associates were 
not in a position to make any suggestion as to what 
should be done, but they merely were calling it to our 
attention so that the two parties, if anything could be 
done, the two parties could get together and do some¬ 
thing about it. That is as nearly as I can recall that 
statement. 

BY MR. McGRATH: 

Q. Wasn’t some mention made that the two parties— 
and I presume the two parties you referred to are the 
Panhandle Eastern and the Michigan Consolidated 
group—had been fighting too much between themselves 
over the situation, or words to that effect? 

A. Well, yes. 

Q. There had been too much contention between 
them? 

A. Well, that was the reason we met in conference 
with the Commission, not on this particular item, but 
in connection with the question as to whether our con¬ 
tract, Michigan Consolidated-Panhandle contract, pro¬ 
vided for the purchase of gas on the therm basis or the 
cubic foot basis. That was the object of the conference. 
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It grew out of a letter I received from Mr. Maguire in 
which he suggested that we might place the matter in 
the hands of the Federal Power Commission and let 
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them make the decision. To which I replied that we 
would be very happy to do so. 

Q. Well, let's not go into all that. 

MR. SHANNON: That is my point, Mr. Examiner. 

MR. McGRATH: I am entitled to shut the witness 
off when he goes wandering beyond the answer to my 
question. 

MR. SHANNON: I move to strike the original ques¬ 
tion and everything said since then unless this witness 
is permitted to continue his answer to the question. 

TRIAL EXAMINER: Motion overruled. 

MR. SHANNON: Had you finished your answer, 
Captain Fink? 

TRIAL EXAMINER: Wait a minute. I think he has 
answered the question. 

MR. SHANNON: I think it is for the witness, not 
counsel to decide wiien he has answered the question. 

TRIAL EXAMINER: Counsel is the one who is 
asking the questions. 

MR. SHANNON: I respectfully submit the witness 
should have an opportunity to answer. 

TRIAL EXAMINER: He has had an opportunity to 
answer every question he has been asked, and he is going 
to have an opportunity, if you will let him. 

Go ahead, Mr. McGrath. 

14703-A 

BY MR. McGRATH: 

Q. Now, Mr. Fink, when was this meeting that you 
speak of held, on what date? 

A. October 22. 

Q. October 22? 

A. It was on a Tuesday, as I recall it. 

Q. And you got an invitation from what source to 
attend the meeting? 

A. When I received this letter from Mr. Maguire, 
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his letter was dated October 1st. I consulted with Mr. 
Richberg in regard to it, and then replied to Panhandle 
Eastern. 

Q. Do you have a copy of Mr. Maguire's letter with 
you? 

A. Yes. 

Q. May I look at it, please? 

A. Yes. 

MR. McGRATH: I would just like to read the third 
and last paragraph, if I may. 

MR. CULTON: We would like to have it all read. 

MR. GORMAN: I object to any portion of it being 
read. 

MR. SHANNON: I think if any part is going to be 
read, it should all be read. 

TRIAL EXAMINER: Let me see it. Maybe the rest 
of it doesn’t mean anything. 
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MR. CULTON: It is all necessary, to get the con¬ 
text of what was said in the particular paragraph, Mr. 
Examiner. 

TRIAL EXAMINER: Read all of it, so there is no 
misunderstanding. 

MR. McGRATH: It is headed: “Panhandle Eastern 
Pipe Line Company, 120 Broadway, New York, New 
York. October 1, 1946/’ The words “Air Mail” appear 
up at the left-hand corner under the word “Copy.” It 
is addressed to Michigan Consolidated Gas Company, 
415 Clifford Street, Detroit, Michigan, Attention Mr. 
Henry L. Fink, President. 

“Dear Sir: We are in receipt of a telegraphic message 
from our Mr. O. W. Morton advising that your dispatcher 
through our dispatcher has requested a daily delivery 
of 125,000 Mcf of 1014 gas, the equivalent of 126,700 
Mcf of 1000 Btu gas. 
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“The latter is the quality which has been supplied you 
over a period of several years. This gas has exceeded our 
contract minimum by approximately 50 Btu per cubic 
foot. We are also informed that it has substantially 
exceeded the quality being delivered by you to your 
customers. The issue which you have raised is obviously 
one not to be settled by ‘dispatchers/ but should be 
concluded between managements. 

“In your letter to us (attention of Mr. Maguire) of 
September 14, 1946, you, however, indicated a disin¬ 
clination to enter into any direct negotiations with us 
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relative to any proposal to assist the Detroit area with 
a supply of gas in excess of our present contract com¬ 
mitment. Your present request through your dispatcher 
is regarded by us as an attempt to get increased gas, 
though assuming not to enlarge the contract amount. 

“In view of the situation and consistent with your 
declaration of September 14, we suggest that the matter 
be taken up by us jointly with the Federal Power Com¬ 
mission for an interpretation of our present contract 
commitments, and for their suggestions as to the excess 
gas which you should request and we supply. The 
Commission is in position to weigh the needs of our other 
customers, as well as the needs of the Detroit area 
served by you. 

“The closing sentence of your recent letter happily 
affords a common ground for acting on this suggestion. 
You say ‘We are quite content to abide by the decision 
of this Federal Agency in this important matter, which 
so vitally affects the public welfare.’ 

“We are sending a copy of this letter to the Federal 
Power Commission. This will at least informally place 
the matter before them. If the suggestion meets with 
your acceptance, our representatives will be glad at a 
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time mutually convenient to participate in a formal or 
informal hearing of the matters involved. 

“Very truly yours, Panhandle Eastern Pipe Line 
Company, 

14706 

“By W. G. Maguire, Chairman.” 

BY MR. McGRATH: 

Q. Now, you say when you got that letter, Mr. Fink, 
you took the matter up with Mr. Richberg; is that right? 

A. That is right. 

Q. And did Mr. Richberg report to you what steps 
he had taken in that connection? 

A. Well, I made a written reply to the letter. 

Q. Well, we had better have that, then. Do you have 
a copy of it? 

A. I am sorry, I haven’t. I can secure a copy. I will 
be very glad to get one. 

Q. Well, for my purposes, it doesn’t make much dif¬ 
ference. 

A. But it is a reply in which I stated that we would 
be very glad to have this matter placed before the 
Federal Power Commission and meet with the Pan¬ 
handle Eastern Pipe Line Company before the Com¬ 
mission for an informal conference. 

Q. Well, now, a meeting then, pursuant to this ex¬ 
change of correspondence was held on the 22nd of Octo¬ 
ber in the Federal Power Commission’s conference room 
here? 

A. Yes, sir. 

Q. Do you know what steps were taken to convey the 
idea to the Federal Power Commission that both sides 
might want a meeting, other than that contained in 
the letter of Mr. Maguire to you, a copy of which he 
said w’ent to the Commission? 
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A. I placed that in the hands of Mr. Richberg. 

Q. Well, Mr. Conrad said, in effect, on Friday, that 
the meeting was arranged for, so far as he knew, by Mr. 
Richberg. Does that correspond with your views? 

A. Yes, that is true. 

Q. Was any solution reached at this meeting as to 
what should be done with the problem referred to in 
that letter that I have just read? 

A. Well, no decision has been made yet. After con¬ 
siderable discussion of the case, both Judge Letts and 
Mr. Richberg agreed to file briefs, or to place letters 
giving their legal opinions in the matter in the hands of 
the Commission or—I don’t know exactly which member 
of the Commission received them, but, at any rate, they 
were to file these briefs or legal opinions and I believe 
that has been done. 

Q. And you say they agreed at that meeting to file 
them or had them there and filed them at the meeting? 

A. Well, I believe that Mr. Richberg handed in his 
legal opinion in the afternoon. 

Q. Mr. Conrad said that both Mr. Letts and Mr. 
Richberg filed letters with the Commission. 

A. I think that is true. Just exactly how that was 
done, I don't know. As a matter of fact, I believe that 
Judge Letts said he had mailed his in or was going to 
mail his in. 

Q. Now, this discussion about therms versus cubic 
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feet took place some little time, and they either did 
file the letters or agreed to file letter, and then Com¬ 
missioner Smith brought up this question about the 
Michigan gas situation. That is right, is it not? 

A. Well, I believe he made general reference to the 
controversies that have existed between Michigan Con- 



















86 


solidated, or have been alleged to exist between Michigan 
Consolidated and Panhandle Eastern, and pointed out 
that such a condition, or such a condition between the 
supplier and the utility was not in the public interest, 
and said they must stop. 

Q. That is right. You wouldn't call that “kidding” 
you about it, though? 

A. Well, now— 

Q. Well, let's pass that. He also indicated to you, 
and virtually said in so many words, that he thought you 
ought to adopt a more conciliatory attitude towards 
each other because of the great interest you both had in 
serving that big market in Detroit; isn't that right? 

A. I don’t know that he made any reference to the 
big market in Detroit, but he said that we should see to 
it that our relationship was more amicable than it had 
been in the past. 

Q. So it was because of that fact that you then 
started trying to figure out a way that maybe you could 
resume your contractual relations with Panhandle 
Eastern Company, and patch up your differences and 
reach an agreement; is that right? 
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A. We made no agreement with Panhandle. 

Q. No, you didn’t understand my question. 

MR. McGEE: I think that is responsive. 

TRIAL EXAMINER: Yes, there is now in existence 
a contractual relationship. Now, whether they made 
any new or different agreement, I think is what the 
witness had in mind when he said they hadn't made one. 

BY MR. McGRATH: 

Q. Do you have an answer to my question, or haven't 
I made it clear enough? Perhaps I haven’t. 

A. Well I thought I answered it. I thought I answered 
the question. 
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Q. Well, maybe I had better ask you another one, 
because I think it was a little confusing, Captain, and I 
often ask those kinds of questions, and I certainly 
appreciate what the Examiner said about that one 
question. You did, at least, then, at that time—you 
and your associates—begin to feel that perhaps you had 
gone a little too far, or if you hadn’t, at least, the time 
had arrived when you ought to give consideration to 
patching up your differences with Panhandle Eastern, 
so that things would be more harmonious in the future; 
isn’t that about right? 
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A. No, we had been thinking of the source from which 
we might secure this additional gas for some time, and I 
would say that that was the—what shall I say—the 
inspiration. 

Q. You had been harboring some secret thoughts 
prior to that that “Maybe we had better kiss and make 
up,” is that what you arc trying to convey now? 

A. I haven’t any idea of what Panhandle— 

Q. I am talking about you and your group. 

A. Well, we are interested in getting this additional 
gas, certainly. 

Q. And you were thinking about it before that, that 
“Maybe we had better make up with Panhandle and see 
if we can’t get it from them”, isn’t that right? 

A. Well, we would make some effort to get it, cer¬ 
tainly. 

Q. From Panhandle? 

A. Yes. 

Q. Now, was the fact that it wouldn’t do your present 
case any harm if you could make a deal with Panhandle 
given any consideration at all by you and your as¬ 
sociates? 

A. No, that was not a factor. I don’t know just 
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exactly what you mean by “doing it any harm”. 

Q. Well, lets put it this way— 

A. We felt we could go as far as we did in this parti¬ 
cular proposal, if it may be called that, without jeopardi¬ 
zing the construction of the through line, because this 
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gas is additional gas and will in no way take away from 
the load on the Michigan-Wisconsin line as it is contem¬ 
plated in this application. 

Q. Now, you have stated again today that if you do 
not make a new deal with Panhandle Eastern Pipe Line 
Company that it will be necessary for you to increase the 
capacity of the Michigan-Wisconsin Pipe Line, if it 
should be built, in order to take care of your future 
business? 

A. That is right, the load would exceed the pipelines 
capacity to deliver that. 

Q. In considering that proposal, have you at the same 
time given any consideration to the availabiiitv of gas 
to take care of these additional requirements, if they 
should develop, after you build the pipeline? 

A. By that you mean additional reserves? 

Q. Yes, sir. 

A. Well, I understand from Mr. Conrad that he has 
offers of additional reserves. 

Q. Well, you know, do you not, that the present 
contract with the Phillips Petroleum Company calls for 
a limit of delivery of 343 million cubic feet a day? 

A. Yes, I believe that is approximately the amount. 

Q. And that is on the present estimates as furnished 
by Mr. Fisher and as supported by the testimony in 
this case, shows that in 1952 your requirements will ex- 
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ceed 348 million cubic feet a day? 

A. Well, the amount of gas available from the pipe 
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line would exceed the load, if that is what vou have 

7 v 

reference to. 

Q. I don’t take any credit for the originality of that. 
I just read it in the statement of Mr. Gorman’s cross 
examination of Mr. Conrad, on last Friday. But that 
is the fact, isn’t it? 

A. That is right. 

Q. That your demands are going to exceed your 
supply in the fifth year. 

A. As shown by Exhibit 224, for example, yes. 

Q. Even without the surplus gas; isn’t that right— 
or the interruptible sales, as shown on Mr. Weigele’s 
Exhibit 224? You still wouldn’t be able to take care of 
your market, and the other markets in Wisconsin? 

A. Yes. We will not be able to take care of it, in¬ 
cluding the interruptible gas. I don’t know about 
Wisconsin. I think that market, as far as the record 
shows, as far as Mr. Hill’s estimate goes, that market is 
being supplied. 

Q. Well, there is 18 billion cubic feet of interruptible 
gas shown in Mr. Hill’s exhibit that I have been talking 
about. 

A. That is true. 

Q. And that goes to make up the 348 million? 

A. Well, it is included in that. 

Q. Yes. 
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A. That is gas available. 

Q. Yes. So that with that 18 billion cubic feet, you 
would still be short about at least 30 billion to take 
care of your full requirements, if you didn’t get the con¬ 
tract with Panhandle Eastern, and didn’t increase your 
gas supply? 

A. That is, if we were not able to execute a contract 
for 32 billion a year with Panhandle at the end of 1952. 
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Q. Yes. 

A. Yes, we would be short approximately 32 billion. 

Q. Now, we have discussed your testimony with 
respect to what your future plans were, up to the time 
that your cross examination was completed at noon on 
Thursday, the 31st of October, and that was to take 
care of these additional requirements by either looping 
your line or adding compression. Had you and your 
associates, up to that time, discussed any other means of 
doing it, other than adding compression or looping? 

A. Up to last Thursday noon? 

Q. Yes. 

A. Why, yes, we were still in the discussion as to 
what might be done. 

Q. That is, up to Thursday noon, you were discussing 
what the program might be? 

A. That is true. 

Q. By the way, where did you go when you left here 
at 12:30 on Thursday, Captain Fink? 

14714 

MR. SHANNON: I object to that. It doesn’t make 
any difference where he went. 

MR. McGRATH: I think it does on that particular 
day. We have got a right to find out. 

TRIAL EXAMINER: Tell him where you went. 

A. I was at Room 679 at the Mayflower Hotel eating 
lunch with Mr. Conrad and others of my associates. 

Q. Who were the other associates? 

MR. SHANNON: I object. It doesn’t make any 
difference. 

TRIAL EXAMINER: He may tell him. Mr. Conrad 
and somebody else. 

A. They were Mr. Conrad, Mr. Fischer, counsel— 
BY MR. McGRATH: 

Q. Which members of your counsel? 
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A. Mr. Shannon. 

Q. Mr. Fisher, Mr. Conrad, yourself, and Mr. 
Shannon? 

A. Yes, and— 

Q. Was Mr. Richberg there? 

A. No, he wasn’t there. Mr. Ball, I believe, was 
there. 

Q. And you spent that hour and a half up at the 
Mayflower having your lunch and discussing the matter 
before you came back here; is that right? 
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A. That is true. 

Q. Have you given the names of everybody that 
was in the room at that time? 

A. No. As a matter of fact, I don’t remember all who 
were in the room. But they were there, I believe. 

Q. I see. 

A. It may be that Mr. Wheat was there. I am not 
sure. 

Q. You came back here then at 2 o’clock and Mr. 
Shannon handed you a typewritten paper containing 
some questions and answers, didn’t he? 

A. That is true. 

Q. When was that drawn up, do you know? 

A. I don’t know exactly when that was drawn up. 
It was drawn up in the days immediately preceding. 

Q. Yes. It wasn’t drawn up during that noon recess, 
was it? 

A. Well, it may be that there were some finishing 
touches put on it. I don’t recall. 

Q. You weren’t present, were you, when it was drawn 
up? 
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A. I don’t remember that I was present—I was 
present when the details of it were discussed, because I 
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discussed them with Mr. Conrad and Mr. Hill, I believe 
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was there at the time when we were discussing leading 
up to making a decision of doing this. 

Q. Well, now, when was that discussion? When did 
that discussion take place, about this plan that you 
were going to spring on us? 

MR. SHANNON: I think I will object to that and 
move the question be stricken from the record. I think 
counsel is now going far beyond any bonds of cross 
examination. He is now down to the situation where 
he is questioning this witness about the occasions and 
times when he conferred with his associates and his 
counsel. I submit that no witness should be subjected 
to cross examination as to why and when he conferred 
with his own attorneys. 

TRIAL EXAMINER: No, he is not asking him about 
any conversation with his own attorneys, he is asking 
him about where and when these questions and answers 
were put down on paper. 

^ BY MR. McGRATII: 

Q. That is the discussion with Mr. Hill, Mr. Fischer, 
yourself, and perhaps some others? 

MR. SHANNON: In other words, his counsel and his 
associates, I submit he is not subject to cross examination 
along this line, Mr. Examiner. 

TRIAL EXAMINER: I am not so sure. He may 
answer. 
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A. Well, that was over a period of some days. I 
can’t tell you exactly on what day. These discussions 
finally led up to our decision to take, if possible, o2 
billion cubic feet a year from Panhandle, if it were 
available. 
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BY MR. McGRATH: 

Q. Well, how long was that before last Thursday, 
would you say, approximately, that you reached that 
conclusion? 

A. As I say, we didn’t fully reach the conclusion 
until Thursday, as to what we really would do. 

Q. In other words, you had the questions and answers 
all ready but you didn’t decide to use them until the 
Thursday noon meeting; is that it? 

A. Well, no, I can’t tell you exactly when the questions 
and answers were finally typed out. That, I presume, was 
probably done some time during Thursday morning. I 
don’t know. And then we gave it a final review on 
Thursday. 

Q. Did you have the questions and answers present 
at this luncheon that you spoke of over in the May¬ 
flower Hotel on Thursday noon? 

A. Yes, sir. 

Q. You discussed them there? 

A. Yes, sir. 

Q. Now, you knew, when testified on Wednesday 
afternoon and Thursday morning that your solution of 
the problem would be the adding of compression or 
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looping the lines, that you had a third possible solution 
under consideration, to wit the one that you stated on 
Thursday afternoon, didn’t you? 

A. Well, I believe I did say or secure the gas from 
any other source from which it might be available. I 
believe that was included in my answer on those days. 

Q. You think you did say that? 

A. Yes, I think so. 

Q. Well, I don’t recall reading it in the record, but 
it may be there. 

Will you look at page 14212 of the transcript in these 
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proceedings? In that cross examination you were asked 
this question: 

“Question: Would it be your judgment that you 
would continue the sale of approximately 27 billion 
cubic feet a day beyond 1952, either as firm or 
interruptible? 

“Answer: Yes, I said yesterday the assumption is 
that the line capacity will be increased. That is 
the assumption. As I say, we have made no esti¬ 
mate past this point.” 

Then another question, just below that: 

“Question: Now, if the house heating load, as 
forecast by Mr. Weigele, should go beyond 130,000 
customers, the space heating load, residential and 
commercial, shown on Exhibit 152, that would 
probably require increased pipeline capacity sub¬ 
stantially beyond the showing for 1952, on this 
exhibit. 
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“Answer: I would think so, yes.” 

Now, there was nothing said there about your 
getting gas from any other source, was there? 

A. No, sir. 

Q. During the several months that you and your 
associates realized that you were going to have to make 
some different arrangement than had been disclosed by 
your exhibits, if you were not going to drop this big 
industrial load, didn’t it occur to you that it might be 
feasible to drop the Wisconsin project and bring all 
that gas on to Michigan? 

A. That would require a complete new engineering 
estimate. I believe Mr. Porter asked that very same 
question. 

Q. Well, I asked you if it didn’t occur to you at all 
that that might be one way out of it, as long as you 
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needed additional gas. 

A. Well, I don’t know that that is a way out of it, 
because Michigan-Wisconsin Pipe Line Company has a 
contract with Milwaukee Gas Light Company, and I 
believe others up there. 

Q. Well, they also had contracts with some Iowa 
firms who were affiliates of the United Light and Power, 
didn’t they, about a year ago, or less? 

A. Yes, sir. 

Q. You didn’t have any trouble getting rid of those, 
did you? 
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A. Well, they are being supplied now. 

Q. That doesn’t answer my question. If you can 
serve those markets all right, don’t you think you could 
make some kind of a deal with j’our affiliates in Mil¬ 
waukee to do the same thing? 

A. I don’t think so. 

Q. They would hold you to the contract? 

Well, we are getting away from what I asked you, and 
that was whether you had given any consideration to 
the possibility of doing that at all. Did it ever occur to 
you, before Mr. Porter mentioned it to you? 

A. No, we went along the line of getting additional 
gas from some source, whatever source. 

Q. And the only source that you knew of was Pan¬ 
handle and you weren’t ready to do business with Pan¬ 
handle until very recently; is that right? 

A. Well, the only source was either adding additional 
capacity to the pipeline or getting it from Panhandle; 
that is true. 

Q. And if you added additional capacity to the pipe¬ 
line, you would have to go out and look for additional 
reserves, wouldn’t you? 

A. Well, at some time it would be required in order 
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to— 

Q. In the very near future, wouldn’t it? 
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A. Yes, that is true. 

Q. Now, assuming that you do not, and let’s assume 
that you cannot get a contract with Panhandle for 
these additional 32 billion cubic feet, do you think that 
the matter proposed or brought up by Mr. Porter merits 
some further study? 

A. Well, I would say the next move there would be 
to increase the capacity of the line. 

Q. Not to drop Wisconsin but to increase the capacity 
of your line? 

A. That is true. I am not prepared to say here 
whether the dropping of that Wisconsin would be a 
feasible thing or not. I can’t say. It requires complete 
new engineering estimate and I am not prepared to say 
whether that could be done. 

Q. All I asked you was if you didn’t think it was a 
proposition that merited some further consideration, if 
you were not able to make a deal with Panhandle Eastern. 
You agree that it ought to be engineered or that it 
ought to be studied somewhat before it is entirely aban¬ 
doned, do you not? 

A. Well, yes, that is right. 

Q. Yes. Particularly in view of the fact that your 
great demands in Detroit may soon run you out of suf¬ 
ficient gas on a daily deliverability basis to take care of 
their needs; isn't that right? 
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A. Do you have reference to after 1951? 

Q. Well, I say soon, yes, it would be within the next 
four or five years. 

A. Well, there is no means of securing additional gas 
immediately, if that is what you have reference to. 
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Q. What I am saying is that after you get your pipe¬ 
line built, and you put your customers on, and, in fact, at 
about the time you put them on, if you want to put them 
all on, you will have to go out and look for more gas right 
away, won’t you? 

A. That is true. 

Q. Yes. So that that being true, and having no com¬ 
mitments for additional quantities of gas, necessarily you 
have got to consider this other alternative as a good, sound 
business proposition, as to whether or not it won’t be 
better to drop Wisconsin, as you did Iowa, so as to take 
care of Detroit? 

A. Not at all. I would say add additional capacity 
to the line. 

Q. And add additional reserves; is that right? 

A. That is true, yes. 

Q. If you can get the additional reserves? 

A. Well, I understand that there are some. 

Q. I didn’t ask you what you understand. You don’t 
know whether you can get them. 
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A. But that looks now like the manner in which that 
problem would be solved. 

Q The only reason why your company entered upon 
this project at all—the one now’ under consideration in 
Docket G-669—was because you couldn’t get along satis¬ 
factorily w’ithPanhandle Eastern under your existing con¬ 
tract; isn’t that about the size of it? 

A. Because we couldn’t get the additional supply that 
we needed. 

Q. And you couldn’t get an interpretation of the con¬ 
tract that suited you or your requirements. That is an¬ 
other thing, isn’t it? 

A. Well, that is—a phase of it. 

Q. There w*ere several factors w’hich all piled up to 
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create a rather unsatisfactory situation as between Pan¬ 
handle Eastern and yourselves? 

A. That is right. 

Q. And it was because of that, and only that, that you 
decided to build a pipeline of your own, wasn’t it? 

A. Well, I believe the testimony on that phase of it is 
in the record. 

Q. Yes, and I am just trying to get your views now to 
see whether or not that is a proper interpretation to place 
on that testimony, so far as you understand. Is that not 
correct? 
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A. That is right, we couldn’t get additional supplies. 

Q. Now, you never had any doubt about the ability of 
Panhandle to deliver the gas, if it had the pipeline capa¬ 
city to do it and the willingness to do it, did you? 

A. Well, I had no engineering information on that. I 
don’t know what Panhandle’s reserves are; I don't know 
what their capacity to deliver would be. 

Q. As a high ranking official of the Michigan Con¬ 
solidated Gas Company in former years, and as its 
president now, you certainly have been interested in the 
possible continuity of supplies from Panhandle Eastern, 
haven’t you? 

A. Yes. 

Q. Or did you just take it for granted that they had 
plenty of reserves? 

A. Well, that they had enough reserves to supply us 
the quantity of gas that we had under contract with them. 

Q. Well, the point I am getting at is that you never 
had any reason to suppose, and haven’t now any reason to 
suppose, that if you were to make a contract satisfactory 
under the terms with Panhandle Eastern, that it would 
have any difficulty living up to that contract? 

MR. SHANNON: I think I will object to that ques- 
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tion. The witness said he has no basis for an opinion 
in the matter. 

TRIAL EXAMINER: Well, he can say whether he 
would have any doubt as to whether a contract with 
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Panhandle would be a good contract or not. I think 
he can answer that. It might be important. 

BY MR. McGRATH: 

Q. What is your answer to that question? 

A. The only answer I can give you immediately as to 
having any doubt is that I just returned from Chicago in 
the hearing of that particular case and I was asked 
whether we would consent to take less than 125 million a 
day in this coming winter. 

MR. McGRATH: Well, now, that doesn’t exactly 
answer my question, but I don’t want to go into that 
Chicago hearing. I have too many hearings here con¬ 
fronting me. 

BY MR. McGRATH: 

Q. Now, I ask you, in the first place, whether, as¬ 
suming that Panhandle Eastern could get the necessary 
pipe to add the capacity and could make a satisfactory 
contract with your company as to the terms of sale, you 
had any knowledge upon which you might base a doubt 
as to their ability to carry out the terms of the contract, 
at this time. 

A. Well, that leaves only reserves, doesn’t it, as the 
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remaining question? 

Q. That is about right, yes. 

A. All right. I have just testified that I don’t know 
about Panhandle’s reserves—what Panhandle’s reserves 
are. 

Q. I see. The answer, then, to my question, would 
be that you have no information upon which you would 
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reach any doubt about their ability to serve; isn’t that 
right? 

A. Well, I don’t know. 

Q. All right. Now, there is a date mentioned on the 
record, on page 14262, where you were being cross ex¬ 
amined by Mr. Gorman, and I am just a little interested 
in finding out just what that date has to do with this. In 
answer to a sort of an exclamation by Mr. Gorman 
following another question, you said: “So, therefor, while 
an application was or had been filed for the new line, we 
continued our efforts down as late as June 22, at the last 
meeting.” Then Mr. Gorman said, “And your testimony 
was, as I recall, that after June 22, you gave up as to any 
possibility of obtaining additional gas from Panhandle,” 
and you said, “That is right.” Do you recall that and 
what year were you referring to: June 22 of what year? 

A. 1945. 

Q. So it was at that time, then, that you gave up hope 
of getting any more gas from Panhandle? 

A. That is right. 
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Q. And you have just revived that hope after your 
recent meeting with the Federal Power Commission? 
Is that right? 

A. No, that is not correct. 

Q. Well, when did the hope begin to revive in your 
mind? 

A. I can’t tell you exactly what date or what time. 
We began thinking about it as we studied this load, and 
the increases in the load. 

Q. During the cross examination by Mr. Gorman, on 
Wednesday, I believe it was, or Thursday, October 31, you 
didn’t give any indication to him—that is, in the morning 
of Thursday—that you or your company had any such 
plan in mind, as you indicated on Thursday afternoon? 
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You don’t recall telling him anything about that, either, 
do you? 

A. No, I don’t believe I was questioned in regard to it. 

Q. You were asked, of course, about how you would 
take care of this increased load, as I just called your atten¬ 
tion to it a few minutes ago. 

A. That is right. 

Q. And you said it would be by adding capacity to 
your line; that is correct, isn’t it? 

A. That is correct. 

Q. When were these written questions and answers 
handed to you, Mr. Fink? I don’t believe I asked you 
that question. 

A. As I say, they were being prepared some time in 
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the time up to noon of Thursday, and I took the copy, 
which I read, at noon on Thursday. 

Q. At noon on that day? 

A. That is right. 

Q. And who dictated the questions and then who 
dictated the answers, do you know r ? 

A. Well, the facts were given to Mr. Shannon, and we 
worked them out together. 

Q. That is, after the discussion, Mr. Shannon worked 
up this series of questions and answers? 

A. Well, they were in the course of preparation for 
several days prior to Thursday. 

Q. But Mr. Shannon finally wrote up the questions 
and answers. That is what I am asking you. And that 
is a fact, isn’t it? 

A. Well, they were prepared in his office. I think the 
stenographic w'ork was done there. I don’t know exactly 
where it was done. 

Q. Do you have the record before you? 

A. Yes. 
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Q. Turn to page 14290, please. 

A. I have it. 

Q. At the bottom of the page, after discussing that 
gas and the need for it, and what your industrial load 
would be, you were asked this question: 
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“Question: Where do you expect to obtain such gas? 

“Answer: Since there is no gas available from the 
Michigan fields and since Michigan-Wisconsin can¬ 
not supply such gas to us under the project as 
covered in the present application, we would pur¬ 
chase that 32 billion cubic feet of gas each year, 
beginning in 1952, from Panhandle Eastern, which 
is the only other available source we know of”. 

Now, you recognize that as your statement, read by 
you, into the record, do you not? 

A. Yes, sir. 

Q. And in that same statement, and in the course of 
that examination, there was no reference made to any 
other source from which you could get that gas than that 
that you have mentioned in this answer, was there? 

A. No, not in that statement. 

Q. So that in the morning you had one solution, and 
in the afternoon, when you came back here, you had an 
entirely different one; isn’t that a fair statement of what 
the situation was? 

A. Well, in the morning I mentioned one solution and 
in the afternoon I gave another one. 

BY MR. McGRATH: 

Q. I guess the answer to my question would be yes, 
then, wouldn’t it? 

A. That is right. 

Q. Now, up to that time, if I understand your testi¬ 
mony, you say that neither you nor any of your associates 
had discussed this proposition with Panhandle Eastern. 
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A. That is true. 

Q. And they haven't discussed it Panhandle Eastern’s 
representatives up to the present time? 

A. No, I have not, and I know of no one who has. 

Q. Now, getting to these meetings at the Federal 
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Power Commission, had you attended any meetings prior 
to October 22 in which any of the supervising or other 
Commissioners participated, and in which this subject 
matter of Docket G-669 was under consideration? 

A. No, I did not. 

Q. Do you know whether Mr. Richberg had attended 
any previous meetings that were reported back to you? 

A. No, I don’t. 

Q. Do you know about a meeting that Mr. Woolfolk 
and Mr. Richberg had with the supervising Commis¬ 
sioners? 

MR. SHANNON: I submit he has answered he didn’t 
attend any meetings. 

TRIAL EXAMINER: He is asked if he knows about 
it. 

MR. SHANNON: Mr. McGrath’s favorite objection 
is hearsay. I think it should apply to his cross examina¬ 
tion as well as other people’s. 

MR. McGRATH: It doesn’t apply to cross examina¬ 
tion, Mr. Shannon. 

TRIAL EXAMINER: Let him tell it. There is no 
secret about it. If there was such a meeting, let him tell 
it. I think he said he doesn’t know. Is that your answer? 

THE WITNESS: That is right. 

BY MR. McGRATH: 

Q. Do you know whether Mr. Richberg or Mr. Shan¬ 
non reported any meetings to you that they had with the 
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supervising Commissioners concerning the speeding up 
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of this case? 

A. No, I do not. 

Q. They never talked to you about it? 

A. No, sir. 

Q. By the way, does Mr. Richberg represent the 
Michigan Consolidated Company? Is he your attorney 
in this matter? 

MR. SHANNON: I object to that. Michigan Con¬ 
solidated isn’t a party. We have got to end this some¬ 
where. 

TRIAL EXAMINER: Oh, I would like to know’ who 
he represents. 

MR. SHANNON: Well, there is no appearance enter¬ 
ed here by Michigan Consolidated in this matter. They 
are not a party. 

TRIAL EXAMINER: That is right. Michigan-Wis¬ 
consin is represented here by Mr. Richberg. Now, Mich¬ 
igan Consolidated is not a party, but arc very much in¬ 
terested, therefore, I think he may answer, if he wants to. 

Does Mr. Richberg represent Michigan Consolidated? 

THE WITNESS: Well, Mr. Richberg represented 
Michigan Consolidated in this question of gas Btu, for 
example. 

TRIAL EXAMINER: In so far as it is interested in 
Michigan-Wisconsin; is that the point? 

THE WITNESS: No, in this case here particularly 
as far as Michigan Consolidated is concerned. 

TRIAL EXAMINER: That is right, that is the an¬ 
swer. 

THE WITNESS: I sought the advice of Mr Richberg 
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before answering this communication from Panhandle 
Eastern. 

BY MR. McGRATH: 

Q. Had you consulted Mr. Richberg prior to that 
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time about any matters that would be related to this 
natural gas situation? 

MR. SHANNON: I object to that, Mr. Examiner. 

TRIAL EXAMINER: You mean prior to this case? 

MR. McGRATH: I said prior to the time he consulted 
him about that letter. 

TRIAL EXAMINER: He may answer. 

A. Well, yes. I can’t give you all the specific in¬ 
stances. I believe I testified in the record here that— 

TRIAL EXAMINER: He just asked if you consulted 
him, and your answer apparently is yes. 

THE WITNESS: Yes. 

TRIAL EXAMINER: All right. 

A. In other cases, on other matters. 
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BY MR. McGRATH: 

Q. Now, you held a meeting at the Federal Power 
Commission on October 22, at 10 a. m., I believe; isn’t 
that correct? Was that the first meeting? 

A. That is the time the meeting started on that day. 

Q. According to Mr. Conrad, there was another 
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meeting with Commissioner Smith and Commissioner 
Wimberly at 10 o’clock on the following day; that is 
just the Michigan-Wisconsin Pipe Line people? 

A. No, that is not correct. 

Q. He was wrong in that? 

A. Well, I would say that he was mistaken as to 
the t ime*. 

Q. Then, just what was the sequence of events? 
You had a sort of a joint meeting at 10 o’clock, at which, 
in addition to the two Commissioners, there were three 
representatives of each of the two parties. 

A. That is true. 

Q. And then, there were some later meetings at which 
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Panhandle Eastern were not present,, and your group 
talked with the Commission? 

A. That was at 2 o'clock. 

Q. That was at 2 o’clock? 

A. That is the afternoon of the same day. 

Q. And then did you understand that Panhandle 
Eastern representatives also had a later meeting with 
the Commissioners, or was that a prior meeting, prior 
to 2 o’clock? 

A. No, I understand that meeting was to have taken 
place at 3 o’clock. 

Q. The meeting of Panhandle Eastern representa¬ 
tives and the Commissioners? 
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A. That is right. 

Q. But wasn’t there a meeting on that day between 
yourselves, your group, and Panhandle Eastern? 

A. Later in that day, at 4 o’clock. 

Q. At 4 o’clock? 

A. That is right. 

Q. And that was after all the meetings with the 
Commission were over, with representatives of the Com¬ 
mission, that is? 

A. Well, the initial meeting was at 10 o’clock in the 
morning, with representatives of Panhandle and Michi¬ 
gan Consolidated present. 

Q. With the two Commissioners? 

A. That is right. 

Q. Then, what is the next step; just so we get the 
proper sequence? 

A. The next meeting was at 2 o’clock in the after¬ 
noon. 

Q. Who was present at the next meeting? 

A. The earlier meeting was at 10, did I say that? 

Q. Yes. 
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A. That is right. 

Q. Who was present at the next meeting? 

A. The same group. At the 2 o’clock meeting? 

Q. Yes. 

A. No, the Michigan Consolidated group and the 
two supervising Commissioners. 
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Q. What was the purpose of that meeting, holding it 
independent of the Panhandle Eastern crowd? 

A. That meeting was to—I mean we were again 
informed at this meeting that there should be a closer 
cooperation between the Panhandle Eastern and Michi¬ 
gan Consolidated. 

Q. Closer cooperation for what purpose? 

A. In order to avoid results that are detrimental to 
the interests of the public. 

Q. Just how would those results occur? How was 
that expressed? What would those results be? 

A. Well, closer cooperation on any point of difference 
that might come in. 

Q. So that the Michigan market would be more 
adequately and properly served? 

A. That is right. In other words, that we shouldn’t 
take such extreme positions on any questions that came 
up in regard to the matter of supply of gas. 
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November 5, 1946 
BY MR. McGRATH: 

Q. Now, Mr. Fink, just to get back on the track here, 
as I understood you yesterday, at the close of the dis¬ 
cussion of October 22, with respect to the cubic foot-therm 
matter, Mr. Richberg and Mr. Letts, either filed state¬ 
ments with the Commissioners or agreed to file state¬ 
ments; is that about what the situation was, as you 
remember it? 
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A. Yes, as I recall, Mr. Richberg had his opinion there 
and handed it in, whereas I believe Judge Letts mailed 
his or stated he had mailed it. I am not sure which. At 
any rate, at the conclusion of the discussion with reference 
to the therm and cubic foot matter. 

Q. And then Commissioner Smith opened up the 
other proposition with the statement in substance that it 
was apparent from the evidence in the record that 
Michigan-Wisconsin Pipe Line Company alone could not 
satisfactorily serve the entire State of Michigan, to- 
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gether with its other markets. That was about the sub¬ 
stance of it, was it? 

A. Yes, somewhere near the close of that meeting. 

Q. At that time, did he mention any specific evidence 
or type of evidence in the record that he had in mind? 

A. No, he merely stated that the record shows that 
the proposed construction would not fully satisfy the 
market. 

Q. And he mentioned certain exhibits, or used the 
term “exhibits,” did he not? 

A. Not that I recall. 

Q. Well, just to refresh your recollection—do you 
have a copy of the testimony of November 1st here? 

A. Yes. 

Q. While the question was under discussion as to 
what Mr. Smith had said about the matter, I said, as you 
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will note from the testimony at page 14488, Mr. Fink: 

“I want the substance of what the Commission 
said.” 

MR. McGRATH: And in that connection, Mr. Ex¬ 
aminer, I notice in two or three places in my questions I 
said “the Commission.” I did not want to give the in¬ 
ference that the Commission was there, and it will be 
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understood, of course, in this connection that it was meant 
to mean Commissioner or Commissioners. 

TRIAL EXAMINER: Yes. 

BY MR. McGRATH: 

Q. The answer was: “He had an interest in the matter 
because naturally, as I understood it, he was primarily 
in charge of the matter and there were certain questions 
brought up to him that he was anxious to have an answer 
on. One w^as primarily the fact that some of the exhibits 
here showed that Michigan-Wisconsin Pipe Line Com¬ 
pany would not be able to serve the entire market in the 
Detroit area. I think that is the way the proposition 
started off.” 

Now, do you think Mr. Conrad was in error when he 
said that reference was made to exhibits? 

A. I don’t remember Commissioner Smith using the 
word “exhibits.” He merely referred to the record, as I 
recall. 

Q. I see. After some discussion of the matter, in 
which you, I understand, elaborated somewhat completely 
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on the Michigan situation—that is correct, isn’t it, you 
were sort of a spokesman with respect to that phase of it? 

A. No, this has reference to the first meeting in the 
morning which was largely taken up in discussing the 
therm matter, and at the very end of the meeting Com¬ 
missioner Smith made reference to the extreme positions 
that had been taken by the two systems in matters, 
and stated that that position was harmful to the public 
interest and should be remedied. And then he made 
reference to the record in this instance, for example, and 
said that the record as it now stood was incomplete in 
that it did not show that the contemplated construction 
supplied the market. That is the substance of it. That 
is what I got out of his remarks. Then he, as I recall, 
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asked for some statement by the two parties. 

Q. All right. Now, Mr. Conrad testified that a com¬ 
paratively short time was taken up in discussing the 
cubic feet-therm basis. You don't agree with that? 

A. No. That, as I recall, took up considerable time. 

Q. Now, Mr. Fink, Commissioner Smith did suggest 
that the two companies—that is, your group and the 
Panhandle Eastern group—get together to iron out your 
differences so that the Detroit market could be adequately 
served? Or words to that effect? 

A. Yes, so that the markets in Michigan could be 
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adequately served. 

Q. Yes. 

A. Then he asked for a statement— 

Q. Now, wait. You have answered my question. 
Let’s take this one step at a time. 

A. All right. 

Q. In discussing what the record disclosed and the 
apparent inability of Michigan-Wisconsin Pipe Line 
Company, standing alone, or operating alone, to fully 
serve the Michigan market, was a reference made to this 
fact that you proposed to put on 27 billion cubic feet in 
the latter years of the interim period and then drop it in 
1951 or at the end of the Panhandle Eastern contract? 

A. At that meeting none whatever. 
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Q. And on the same page of the record that I called 
your attention to you will notice that I asked Mr.Conrad 
these questions and received the answers, and I am 
merely wondering if this may not refresh your recollec¬ 
tion. 

“Question: And was that all the commission said 
at the outset? 

“Answer: No. They made some comment with 
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respect to getting together with Panhandle to see 
whether the differences between us could be ironed 
out. 

“Question: So that arrangements could be made to 
adequately serve the Detroit market? 

“Answer: That is correct. 

“Question: Just what exhibit did he have reference 
to? 

“Answer: Well, as far as I know the only one I 
know was Weigele’s exhibit. 

“Question: Was specific reference made to the fact 
that the exhibit showed this possible sale of 27 
billion cubic feet of natural gas on an interruptible 
basis? 

“Answer: I don’t think so. 

“Question: You do not think there was any 
reference to that? 

“Answer: No. 

“Question :What was there about that exhibit that 
was discussed which indicated that the Michigan- 
Wisconsin Pipe Line Company would not be able 
to serve adequately the Detroit market? 

“Answer: About 27 billion? 
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“Question: Well, that is what I mean, the fact 
that you were going to serve that up to and in¬ 
cluding 1951, and then drop it were the subject of 
consideration and discussion? 

“Answer: Oh, yes—I understand you now, yes.” 

That was Mr. Conrad’s answer to me. Now, you 
don’t recall any such discussion as that? 

A. Well, there was discussion along that line in the 
2 o’clock meeting. 

Q. And is that the meeting at which the Com¬ 
missioners were not present? 
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A. Both Commissioners were present and the Pan¬ 
handle was present. 

Q. At the 2 o'clock meeting? 

A. Yes. 

Q. I see. I don't know r whether Mr. Conrad was 
attempting to place this at any particular meeting, but 
there was discussion of that 27 billion proposition I 
have just been reading about. 

A. I don’t know that the 27 billion was particularly 
mentioned, but at the 2 o’clock meeting we got on a 
discussion of the manner in which this deficiency might 
be supplied if Michigan Consolidated or Michigan Con¬ 
solidated and Michigan-Wisconsin receded from their 
extreme position. Which, by the way, both counsel 
indicated, in the closing of the morning meeting, might 
be possible. 

Q. Then it was during the course of that meeting 
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that you discussed the fact that the record up to that 
time showed a possible termination of these interruptible 
sales? 

A. At the 2 o’clock meeting. 

Q. At the two o’clock meeting? 

A. Yes, sir. 

Q. Well, now^, there has been some confusion—I 
think perhaps it may be in the record, and certainly it 
is in my mind—about the sequence of these meetings. 
The first one w~as at 10 o’clock in the morning, on the 
22nd. 

A. That’s true. 

Q. Where a good deal of time was used up in dis¬ 
cussing the thermo-cubic foot basis. 

A. That’s right. 

Q. Then the other question w’as brought up and dis¬ 
cussed for some little time, and then a further meeting 
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was called for or arranged for at what time? 

A. At 2 o’clock. 

Q. At 2 o’clock? 

A. Yes. 

Q. Wasn’t there an 11 o’clock meeting? 

A. No. 

Q. I see—at 2 o’clock. 

A. Yes. 

Q. And then, after the 2 o’clock meeting, you either— 
That is, your group either remained there when the 
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Commission and Panhandle left, or there was a recess, 
and another meeting with your group alone took place. 

A. No; Panhandle wasn’t present at the 2 o’clock 
meeting. 
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Q. I see. But after the 2 o’clock meeting, then, 
was there a further meeting of Panhandle with the 
Commissioners, do you know? 

A. Yes, I understood that there was one at 3 o’clock. 

Q. At 3 o’clock? 

A. Yes. 

Q. And then at 4 o’clock there was a meeting between 
yourselves and Panhandle? 

A. And the Commissioners. 

Q. And the Commissioners were in all of these 
meetings? 

A. That is right. 

Q. The Commissioners were present at all four 
meetings? 

A. That is right. 

Q. And when we say “Commission,” of course, we 
mean Commissioners Smith and Wimberly? 

A. That is true. 

Q. You did agree, did you not, on behalf of your 
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companies, that Michigan-Wisconsin would not be able 
to fully serve the Michigan market with firm gas under 
the plan as it was then devised, and as it now exists? 

A. Yes, I agree to that. At the 2 o’clock meeting. 

Q. And the Commission then, at the 2 o’clock meeting, 
I believe it was, suggested that you get together with 
the Panhandle Eastern Pipe Line Company people and 
discuss a solution of the proposition which would involve 
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either the Panhandle Eastern handling the proposition 
alone or handling the thing in combination, that is, in 
other words, dividing the Michigan market? 

A. Xo. At the 2 o’clock meeting, after having in¬ 
dicated in the morning meeting that there might be a 
possibility of Michigan Consolidated and Michigan- 
Wisconsin receding from their extreme positions, then 
there was discussed the amount of gas that we might 
be able to take from Panhandle if we receded from our 
extreme position. 

Q. Now, what did you understand was meant by the 
“extreme position” that your company took? 

A. Well, I think that had reference to the position 
of supplying the entire market. 

Q. At any rate, the Commissioners suggested that 
the two companies get together and see if they couldn’t 
agree on some plan for handling it that would be satis¬ 
factory to both sides? 

A. Xo, not at any meeting. 

Q. Xot at any meeting? 

A. Xo. 

Q. Now, let me call your attention to page 14498 of 
the record, commencing near the bottom of the page, 
where Mr. Conrad was under cross examination by me, 
and this question was asked: 

“Question: What was the final conclusion reached 
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as to the proper solution of the difficulty that you 
discussed with the two Commissioners? 

“Answer: There was no solution. The Com¬ 
mission, I believe, asked us to meet the next day and 
discuss it further. That is, with Panhandle Eastern.” 

Would you say that there was no such suggestion as 
that made, that you meet and discuss it, perhaps not 
the next day but at some future meeting in the very 
near future? 

A. Well, I think possibly Mr. Conrad didn’t stay 
out at the last meeting, the 4 o’clock meeting. He was 
there for a comparatively few minutes, and had to leave 
to catch a train. There was no suggestion that the two 
groups meet. There was a suggestion, however, that 
the counsel of the two groups meet to discuss the plans 
for handling any decision that either side might come to. 

Q. What do you mean by “handling any decision”? 

A. Well, that is, in getting their decision into the 
record, or having it presented. 

Q. To make whatever disposition they, in combina¬ 
tion, felt should be made of it? 

A. That is right, each side, as it might come to a 
decision as to what to do in the matter. 

Q. Well, whatever might have been said, the whole 
purport of the discussion was that the two companies 
ought to get together and see if they couldn’t reach some 
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agreement by which the Michigan markets could be 
adequately served? 

A. No, I wouldn’t say that. 

MR. GORMAN: Which two companies do you mean, 
Mr. McGrath? 

MR. McGRATH: Well, I am talking about—let’s 
call it the two groups of Michigan-Wisconsin and Michi- 
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gan Consolidated and the Panhandle Eastern. 

BY MR. McGRATH: 

Q. Wasn’t that the real purpose of the meeting? 

A. Well, at the conclusion of the last meeting, the 
4 o’clock meeting, Commissioner Smith made a statement 
somewhat along this line—that is, I am not quoting 
him verbatim but the effect was this: that he and Mr. 
Wimberly, representing the Commission, had now gone 
as far as they could to show wherein they felt defects 
were present, and that is as far as they could go. Any¬ 
thing else that might be done would be up to the two 
parties, and it is entirely up to them as to what decision 
they might come to. They had gone as far as they could 
in propriety in the case and bowed out, and, as I recall, 
Commissioner Smith’s final suggestion was that if 
either party, or both parties, if they came to any decision 
whatsoever, the counsel of the two parties might work 
out the proper procedure in presenting those decisions 
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in this hearing. That is as nearly as I can report the 
conclusion. 

Q. Well, was it indicated that the decision that 
might be worked out by counsel would be acceptable 
to the Commission? 

A. No, there was no reference made whatsoever. Mr. 
Smith made it very clear, throughout the discussion— 

Q. Now, wait. I don’t want you to state how Mr. 
Smith made it clear. In fact, I haven’t asked you any 
question on that at all. If we come to stating what Mr. 
Smith did, why, state it just in his own words as nearly 
as you remember. 

MR. SHANNON: Just a minute. Mr. Examiner, that 
is a fairly important question that has been asked the 
witness, and I think he has a right to answer. 
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MR. SHANNON: I move to strike the question. 

TRIAL EXAMINER: Motion denied. 

BY MR. McGRATH: 

Q. Now, according to Mr. Conrad’s testimony, just to 
close this up and sec whether or not you are in agreement, 
whatever the statement was by Mr. Smith about the 
parties getting together, that it was to the general effect 
that you were to make an attempt to reach an agreement 
whereby the entire demands of Michigan would be 
adequately met. Would that be a fair summarization? 

MR.' GORMAN: What is that transcript reference, 
Mr. McGrath? 

MR. McGRATH: 14499, one of them, and 14500 
another. 

BY MR. McGRATH: 

Q. Is that not the purport of what the suggestion 
was, do you recall, as I stated it? 

A. No. The suggestion was, or the statement was to 
the effect that he had now given both parties the Com¬ 
mission’s view of where the defects or deficiencies lay in 
the record in this case, and it was up to the two parties to 
do about it whatever they thought proper in their case. 

Q. Then, listen to this testimony by Mr. Conrad, and 
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tell me whether or not you agree or disagree with what he 
said. This is on page 14499 of the record. 

“Question: Didn’t you say the Commission, mean¬ 
ing one or both of the two Commissioners, suggested 
a meeting for the next day with Panhandle Eastern? 
You just said that, didn’t you? 

“Answer: I said that, yes. 

“Question: Were you present at that time? 

“Answer: Yes, sir. 

“Question: And you heard that? 
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“Answer: Yes, sir. 

“Question: Well, now, what did he or they state 
as being the reason for such a meeting with Pan¬ 
handle the next day? 

“Answer: Well, apparently, as I viewed it, it was 
an attempt to reach some sort of an agreement where¬ 
by the entire demands of the Michigan District 
would be met, either by one or the other of the com¬ 
panies or both. 

“Question: That, in effect, embodied the sug¬ 
gestion of the Commission as to what the two com¬ 
panies should do, or the two members of the Com¬ 
mission; is that correct? 

“Answer: That was the suggestion.” 

Would you say that whatever language was used there 
was not susceptible to the interpretation which Mr. Con¬ 
rad placed on it? 
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A. Well, it appears from his testimony here that that 
was the impression he got from the statement that Com¬ 
missioner Smith made. 

Q. Now, at that time was anything said by repre¬ 
sentatives of Panhandle Eastern Pipe Line Company to 
the effect that they would be willing to divide the Mich¬ 
igan markets with the Michigan-Wisconsin Pipe Line 
Company? 

A. Nothing whatever. 

Q. Do you recall whether Mr. Richberg said, at any 
of these meetings, that he thought that Michigan-Wis¬ 
consin would be in a position to take something in the 
neighborhood of 25 billion cubic feet a year from Pan¬ 
handle Eastern? 
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A. No, he made no mention of that. 

Q. So if Mr. Conrad made such a statement, why, he 
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was incorrect? 

TRIAL EXAMINER: That was the point that I was 
making. I don’t think that is a proper question. 

BY MR. McGRATH: 

Q. Was there any discussion in this meeting relative 
to the ability of Panhandle Eastern operating alone, to 
fully serve the Michigan market? 

A. Not that I recall. 

Q. Was any reference made to the Wisconsin markets 
in the discussion? 

A. No, none that I remember. 

Q. Did Commissioner Wimberly participate in the 
discussion or just sit as a listener? 

A. No, he participated. 
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Q. Was the statement made by Mr. Wimberly along 
the same general lines as those which you have testified 
to with respect to what was said by Commissioner 
Smith? 

A. Well, Commissioner Smith was the spokesman, but 
throughout the discussion the two conferred very fre¬ 
quently on matters. 

Q. And was there any time in the course of the dis¬ 
cussion that Mr. Wimberly said anything in conflict 
with what Mr. Smith had said? 
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A. Not at all. • They appeared quite in accord. 

Q. Did Mr. Wimberly’s discussion of the matter 
indicate that he was familiar with the record, too, and the 
facts of the case? 

A. So far as I could see. 
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Q. Do you know who invited Panhandle Eastern 
representatives to these meetings? 

A. No. 
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Q. Do you know of any later meetings that Messrs. 
Letts and Rich berg had together? 

A. No, I do not. 

Q. Do you know of any meetings they had with the 
members of the Commission? 

A. No, I do not. 

Q. What is the storage plan discussed to considerable 
extent during the course of the meeting? 

A. Well, the storage plan was discussed—that is, the 
Michigan-Wisconsin storage plan was discussed—at the 
2 o'clock meeting. 

Q. What was said about that? 

A. Well, it was just a description, by Mr Conrad, of 
the plan, the entire plan. 

Q. I see. Did the members of the Commission say 
anything as to whether they approved or disapproved 
the storage plan. 

A. They made no comment. 

Q. No comment on the storage plan? 

A. No. 

Q. Now, this 2 o’clock meeting that you speak of, 
how’ long did that last? 

A. Approximately an hour. 

14762 

Q. Approximately an hour? 

A. That’s right. 

Q. And then—that w r ould bring you to 3 o’clock—at 
that meeting, as I understand it, Panhandle Eastern was 
not present? 

A. That’s true. 

Q. And then did Panhandle Eastern go into session 
with them immediately after that, at 3 o’clock? 

A. It is my impression that they did. I don’t know; 
I wasn’t there. 

Q. Did you see them there? Were they waiting to go 
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into session with the Commissioners? 

A. No. 

Q. They were there when you came back at 4 o’clock. 

A. That’s true. 

Q. And how long did the 4 o’clock meeting last? 

A. I believe until approximately 5 o’clock. 

Q. Was anything said at these meetings by either of 
the Commissioners, that the meetings w^ere to be con¬ 
sidered entirely off the record, or words to that effect? 

A. No. There were no records taken. There was no 
stenographer present, but they were not secret meetings 
as far as I was concerned. No one told me they were 
secret. 

Q. There was nothing said, then, that they should be 
kept quiet. 

A. No; they were held in the convention room here in 
this building. 
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Q. I know where they were held. That isn’t just 
exactly what I was asking you about. You have had no 
meetings with the representatives of the Panhandle 
Eastern since that time up until the present? 

A. No, none at all. 

Q. Was it reported to you, or discussed in the joint 
meeting, at 4 o’clock, what had been said, as between 
the Panhandle Eastern representatives and the members 
of the Commission, at the 3 o’clock meeting? 

A. No. 

Q. When the meeting broke up at 5 o’clock, was there 
any understanding as to what steps you would take 
thereafter? 

A. Well, none except that Commissioner Smith 
suggested that counsel for both sides— 

Q. What you have told us before, in other words? 

A. That’s right. 
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Q. All right. At any time during these meetings, 
when a possible division of the Michigan markets was 
being discussed with Commissioners Smith and W im- 
bcrly, was any reference made to the possibility that 
the representatives of the city of Detroit might be 
interested in the determination of that matter? 

A. No. 

Q. Or was any reference made to the possibility that 
the state of Michigan might be interested in the deter¬ 
mination of the subject matter under discussion? 
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A. No. 

Q. Or that the state of Kansas might be interested, 
or any of the other intervenors in these proceedings 
that have been going on here? 

A. No reference. 

Q. You, as president of the Michigan Consolidated 
Gas Company, knew, of course, that the city of Detroit 
was represented by its counsel in these proceedings here? 

A. Yes. 

Q. You didn’t at any time say: “We ought to call 
Mr. Dowling and Mr. Lee in to get their views on how 
this thing should be handled,” did you? 

A. I did not. 

Q. The hearings in these proceedings were then in 
progress on the 12th floor of the same building in which 
you were having your conference, were they not? 

A. Yes. 

Q. Was any consideration given to, or any discussion 
had, with respect to the possible attitude of the people 
of the city of Detroit with respect to supporting two 
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pipe lines, or participating in the support of two pipe 
lines rather than one, at any of these meetings? 

A. No reference was made to it. 
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Q. Did you yourself have any views as to whether it 
would be in the public interest of the customers in Detroit 
to be supporting two pipe lines rather than one? 

MR. SHANNON: 1 think, Mr. Examiner, he has 
testified here, on re-direct, as to why he thinks the pro¬ 
posal that he made would be in the interests of the 
people of Detroit, but this question ties into these con¬ 
ferences. I don’t think it is a proper question as to what 
views he had at the conference. He said there was no 
discussion of the subject. 

TRIAL EXAMINER: He may answer. 

THE WITNESS: I expressed none. 

BY MR. McCRATH: 

Q. That isn’t what I asked you. 

A. Well, I have views on the subject, but I expressed 
none at this meeting. 

•f* V T 't' 
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November 5, 1946, continued 

TRIAL EXAMINER: The hearing will recess for five 
minutes. 

(A five-minute recess was had.) 

TRIAL EXAMINER: The hearing will come to order. 

Commissioner Wimberly has a statement to make for 
the record. 

COMMISSIONER WIMBERLY: References have 
been made in this hearing to certain conferences which 
were held recently between the supervising commis¬ 
sioners in this proceeding and officials of the Michigan 
Consolidated Gas Company, the Michigan-Wisconsin 
Pipe Line Company and the Panhandle Eastern Pipe 
Line Company concerning some of the problems relating 
to the issues in this consolidated matter. 
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These conferences were initiated by the Commission in 
keeping with its responsibilities under the Natural Gas 
Act. At such conferences consideration was first given 
to the suggestion of the Panhandle Eastern Pipe Line 
Company, concurred in by Michigan Consolidated that 
this Commission might be of assistance in resolving a 
dispute that had arisen with reference to certain of the 
terms of the present contract between these two com¬ 
panies. Thereafter, the broader problem of the public 
obligation of the participants in the conference was 
taken up. 

Disputes which arise between companies subject to the 
jurisdiction of the Commission, which affect the inter- 
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pretation of contracts or other matters involving ad¬ 
equacy of service, are matters of Commission concern and 
the Commission may properly assist in resolving them in 
such a manner as may be necessary to meet the require¬ 
ments of the public interest. 

The Commission has a great responsibility in connec¬ 
tion with every certificate application, namely, that of 
protecting the public interest in providing adequate and 
satisfactory gas supplies to the extent that the record 
justifies such action. The problems involved in carrying 
out this responsibility have been particularly difficult 
during the reconversion period. 

One of the difficulties in the present case has arisen 
because of the continuing lack of agreement and co¬ 
operation between the wholesale supplier and the com¬ 
pany distributing gas to a large portion of the Michigan 
market. This conflict and lack of cooperation was 
rendering it unusually difficult to develop a record on 
which the Commission could reach conclusions on all 
aspects of the broad public interest. In particular, 
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questions were left open with respect to satisfactory gas 
supplies to the Detroit area between the present and 
1951, as well as after 1951 (the date of expiration of the 
Panhandle-Michigan Consolidate contract), whether or 
not certificates were approved for additional capacity to 
be constructed by either or both applicants. 

Planning for future gas supplies to whatever extent 
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ultimately justified by the record cannot be satisfactorily 
worked out unless all parties put the public interest first 
and cooperate to serve that end. That is implicit in the 
purpose of the Natural Gas Act which the Commission 
is under obligation to carry out. 

The Commission recognized the necessity of the sup¬ 
plier and the distributing company cooperating in ren¬ 
dering adequate service to the public. Consequently, the 
Commission considered it entirely proper and in the 
public interest to initiate the conferences between the two 
applicants, with the supervising commissioners sitting in, 
to make it perfectly clear to all parties that the public 
interest should come first and that a record must be made 
showing the intention of both applicants to proceed on 
this basis. 

Further, it was made unequivocally clear that this did 
not imply a decision by the Commission on either appli¬ 
cation, that is, whether either application would be 
granted or even whether the Commission would find 
large additional gas supplies to be necessary in the 
markets proposed to be served. Rather, that the people of 
Michigan, as well as other markets involved, should not 
be made to suffer lack of gas supplies for their legitimate 
requirements because of a conflict between wholesale 
suppliers and distributor interests. The Commissioner 
also expressed concern over the ultimate use and proper 
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utilization of the gas storage fields in Michigan. 

14557 

It was clearly stated, and reiterated, by the partici¬ 
pating Commissioners, that the Commission would 
decide the certificate question solely on the public record 
and that the applicants could not expect to secure a more 
favorable decision on this question by agreeing with each 
other. In other words, both applicants were informed 
that the record would be determinative of whether it was 
in the public interest to authorize the pipeline capacity 
needed to supply additional quantities of natural gas in 
Michigan and other markets. 

Any understanding reached would merely help the 
Commission to develop a record on which the true public 
interest could be more satisfactorily determined. 

A record, confused by such a conflict of interests as 
that referred to above, could not be deemed a satis¬ 
factory basis for decision in so important a matter. Any 
parties depending on such a record to serve their purposes 
must accept responsibility for willingness to let the public 
interest be sacrificed to their narrower interests. 

The Commission concurs in the rulings of the Trial 
Examiner on questions relating to the conferences between 
the applicants and the participation of members of the 
Commission in certain of these conferences. As already 
stated, it was the intention that the results of the efforts 
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to reach a mutual understanding between the applicants 
as to the obligations of each in assuring proper and 
adequate service to the public should be made part of 
the record. 

It should be pointed out, however, that after rendering 
its decision in the present case on the record before it, the 
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responsibility of the Commission will not cease when this 
record is closed. 

Moreover, contracts w’hich affect rates and service and 
conditions of service require constant attention of the 
Commission and its staff at all times in the public interest. 

TRIAL EXAMINER: We will recess for five minutes. 


(Tr. 25273-25289) 

Filed December 30, 1946. 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

IN THE MATTER OF j 

Docket 

MICHIGAN-WISCONSIN PIPE LINE No. G-669 
COMPANY 

Application of Interveners National Coal Asso¬ 
ciation and United Mine Workers of America 
for Reconsideration, Revocation and Aban¬ 
donment of Order or in the Alternative 
a Rehearing Thereon 

Now come interveners, National Coal Association and 
United Mine Workers of America, through their counsel, 
and respectfully apply to the Commission for a recon¬ 
sideration, revocation and abrogation of its order in 
the above entitled proceeding, dated November 30, 
1946, or in the alternative, for a rehearing and recon¬ 
sideration of said order. This application is made at 
this time for the protection of the rights of these inter¬ 
veners against a possible claim, that the Commission is 
without legal authority to extend the time within which 
such applications should be made under Section 19 (a) 
of the Natural Gas Act, and is based upon the following 
grounds, to wit: 


128 


—I— 

The Commission erred in its finding in Paragraph (2) 
of said order to the effect that a substantial demand for 
natural gas service exists in areas in Wisconsin proposed 
to be served by applicant. Such finding is not supported 
by substantial evidence in the record nor such basic 
findings as would enable these interveners to determine 
the ground upon which the Commission reached this 
arbitrary conclusion, and it is therefore insufficient as a 
basis for a finding that public convenience and necessity 
requires the issuance of a certificate in these proceedings. 

Said finding is arbitrary and capricious; it is, in effect, 
contrary to and in conflict with the substantial evidence 
in the record on such subject. 

The uncontradicted evidence shows that no witness 
appeared in support of and no evidence was submitted 
to establish the existence of the alleged substantial 
demand for natural gas service in Wisconsin, except 
that the officers of two manufactured gas distributing 
companies affiliated with the applicant and officers of 
two non-affiliated gas distributing companies appeared 
in support of such application. On the other hand, 
representatives of substantial coal and railroad interests 
resident in Wisconsin appeared in opposition to the 
granting of such certificate. While the Public Service 
Commission of Wisconsin and the City of Milwaukee 
intervened in this proceeding and participated in the 
hearings, neither body nor counsel therefor took a 
position in support of the application. 

None of the gas distributing agencies serving major 
communities proposed to be served by the applicant 
have been authorized to substitute natural gas for 
manufactured gas as required by Section 196.58 (6) of 
the Wisconsin statutes, notwithstanding that the matter 






129 


of the proposal to serve such communities with natural 
gas and the necessity for legal action by such com¬ 
munities has been well known and vigorously discussed 
and debated for several years. 

No authorization to convert from manufactured gas to 
natural gas service has been granted by the Wisconsin 
Public Service Commission as required by Section 196.49 
(4a) of the Wisconsin statutes as a prerequisite to such 
conversion. 

No contracts for the sale of natural gas and no evidence 
of a desire or willingness to purchase natural gas has 
been shown with respect to the public utilities serving 
the Wisconsin communities of Racine, Beloit, Janesville, 
Fond du Lac, Appleton, and Stoughton. No contracts 
for the sale of natural gas have been made with the 
public utilities serving gas at Green Bay, Oshkosh, 
Sheboygan, Two Rivers, and Manitowoc. 

—II— 

The Commission's finding in Paragraph (3) to the 
effect that “augmentation of the supply of natural gas 
to the market areas here in question through the facilities 
proposed to be constructed and operated by Applicant 
will be in the public interest, provided proper protection 
and recognition are given to Panhandle’s rights and 
obligations in the said Michigan markets,” is ambiguous, 
nebulous and uncertain in its meaning; it is not supported 
by substantial evidence nor by basic findings necessary 
for an understanding of the reasoning by which the Com¬ 
mission reached such conclusion or upon which it based 
such finding. The entry of an order authorizing the 
issuance of a certificate of public convenience and 
necessity without having first determined what Pan- 
handle’s rights and obligations are, and before deter¬ 
mining upon the necessity for and character of the pro- 
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tection required, if any, is tantamount to a decision to 
grant a certificate without having first given proper 
consideration to necessary supporting factors, coupled 
with the purpose to attempt a justification of such 
action by later manifestos. Such conduct and any action 
taken pursuant thereto is arbitrary, unlawful, void and 
a nullity. 

—Ill— 

The Commission's findings in Paragraph (4) of said 
order to the effect that “applicant has secured substantial 
reserves of natural gas” is ambiguous and uncertain; it 
is not supported by substantial evidence nor by basic 
findings which might enable these interveners to know 
how such conclusion was reached and upon what it is 
founded. The mere finding that applicant has secured 
substantial natural gas reserves, without a sufficient 
supporting and supportable finding that such reserves 
are reasonably adequate for the proper rendition of the 
service proposed by the applicant does not afford any 
legal or sufficient basis for the issuance of a certificate 
of public convenience and necessity. 

—IV— 

The Commission's finding in Paragraph (4) of its order 
to the effect that the applicant “has submitted reasonable 
proof of the financial and economic feasibility of its 
project in the event of its construction and operation 
after all necessary approvals and consents have been 
secured” is a mere conclusion unsupported by sub¬ 
stantial evidence in the record or by essential basic 
findings indicating the grounds upon which such con¬ 
clusion was reached. 

—V— 

The Commission's statement in Paragraph (6) of the 
order, to the effect that applicant is able properly to do 
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the acts and to perform the services proposed, is a mere 
conclusion, not supported by substantial evidence and 
without the support of essential basic findings from 
which these interveners can know the ground upon which 
such conclusion is based. That such conclusion is arbi¬ 
trary, untrue and unwarranted is demonstrated by the 
following: 

a. It has not been shown or found that applicant 
is or will be able to serve its proposed Wisconsin 
markets, without which the project will not be 
economically feasible. 

b. The applicant has not made any contracts for 
the sale of natural gas to proposed utility customers 
in the state of Iowa, which proposed customers con¬ 
stitute a substantial part of the markets proposed 
to be supplied by the applicant, nor is there any 
showing or finding of a desire or willingness on the 
part of the public utilities now serving such pro¬ 
posed Iowa markets with manufactured gas, to 
convert to or purchase natural gas from the applicant. 

c. Applicant is a mere “paper” corporation with¬ 
out funds or other assets. It has not been shown, nor 
has the Commission found that the project for 
which it purported to authorize the issuance of a 
certificate of public convenience and necessity can 
be financed, and no firm or contingent commitments 
for the financing of such project has been shown by 
substantial evidence or found by the Commission 
to exist. 

d. Applicant has not procured the approval of the 
Securities and Exchange Commission to any financing 
plan, a prerequisite for obtaining or attempting to 
obtain the necessary funds to construct its project. 

e. There is no showing and no finding by the 
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Commission that applicant can legally make de¬ 
liveries of natural gas to its principal proposed 
market areas in Michigan. The certificate sought 
by the applicant and purported to be authorized by 
the Commission covers a pipe line project ter¬ 
minating in the so-called Austin storage filed, a 
distance of approximately 140 miles from the 
applicant's principal market at Detroit. This de¬ 
ficiency in the showing of applicant's ability to per¬ 
form is recognized by the Commission in Paragraph 
(B) (v) of its order. The method prescribed in said 
Paragraph (B) (v) of attempting to cure the de¬ 
ficiency in applicant’s ability to perform presupposes 
an advance determination by the Commission of the 
economic feasibility of the so-called Austin-Detroit 
line and its necessity in the public interest. Such 
action is arbitrary, unlawful and prejudicial to the 
rights of these interveners in that it deprives them 
of a fair opportunity to impartial consideration of 
any action which these interveners might take in 
opposition to the granting of a certificate of public 
convenience and necessity for the construction and 
operation of the Austin-Detroit line. The Commis¬ 
sion by its action in authorizing the issuance of a 
certificate has in effect reached a prior determination 
on the necessity for the construction of the Austin- 
Detroit line without first having held hearings 
thereon pursuant to such notice as is required by 
the Natural Gas Act, and because of such action, 
the condition prescribed by the Commission in 
Paragraph (B) (v) of its order is unlawful, arbitrary 
and tends to and does invalidate any certificate 
which may be issued pursuant to such order. 

f. The project for which the Commission has pur¬ 
ported to grant authorization does not have suf- 
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ficient capacity to meet the estimated future require¬ 
ments of applicant’s potential markets for a period 
of time reasonably adequate to warrant the invest¬ 
ment in and construction of such a project, or to 
properly perform the service for which the project 
was designed. 

g. It has not been shown, and no finding has been 
made that the applicant has firmly dedicated to it, 
natural gas supplies in sufficient quantities to insure 
adequate and continuous service to its proposed 
customers for a sufficient time to make the project 

. economically feasible. 

h. There is no showing in the record and no 
finding by the Commission that the Phillips Petro¬ 
leum Company from which the applicant proposes 
to secure its principal supply of gas, can legally 
deliver or is or will be qualified to deliver, the 
quantities of natural gas contracted for. The 
evidence clearly discloses that if Phillips Petroleum 
Company undertakes to deliver natural gas to the 
applicant in the manner outlined and described in 
the record, it will, under principles laid down by 
the Commission, be a natural gas company within 
the meaning of the Natural Gas Act and hence will 
be required to procure a certificate of public con¬ 
venience and necessity to construct and operate the 
pipe line facilities necessary to make such deliveries, 
and no deliveries can be legally made to applicant 
until such a certificate is obtained. Phillips Petroleum 
Company has filed no application for such a certifi¬ 
cate nor evidenced any intention so to do. There is 
no showing in the record and no finding, nor could 
there be a finding on the present record that the 
Phillips Petroleum Company is willing and able or 





134 


that it will ever be able and qualified to deliver gas 
to the applicant. 

i. There is no showing in the record that should 
Phillips fail to make deliveries of natural gas or fail to 
deliver gas in sufficient quantities to meet applicant’s 
requirements, that other natural gas reserves are or 
will be available to applicant. 

j. There is no showing in the record and no finding 
by the Commission that the natural gas reserves pur¬ 
portedly dedicated to the applicant are sufficient in 
quantity to enable applicant to properly render the 
service proposed by it. 

k. There is no showing in the record and no finding 
by the Commission that applicant will be able to meet 
and comply with various requirements in its gas pur¬ 
chase contract within the time necessary to avoid 
default and consequent cancellation of such contract. 
The evidence, in fact, shows that applicant can not 
obtain the necessary pipe to commence actual con¬ 
struction and to complete and place its proposed 
pipe line facilities in operation in time to meet the 
requirements of its gas purchase contract. 

l. The evidence discloses that applicant proposes 
to rely in large part upon natural gas presumable to 
be supplied by Stanolind Oil and Gas Company, 
Skelly Oil Company, Magnolia Petroleum Company 
and United Producing Company through the Phillips 
Petroleum Company under subcontracts with that 
company. Such subcontracts contain provisions per¬ 
mitting termination of such subcontracts at any time 
after December 1,1946, but before the issuance of a 
certificate of public convenience to applicant. In 
view of the fact that the Order of the Commission 
dated November 30, 1946 is not in fact a certificate 
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of public convenience and necessity and that its 
Order authorizing and purporting to issue a certificate 
is not legal and effective for such purpose, such sub¬ 
contractors are now in a position to and one or more 
of them have, so your petitioners are informed and 
believe, served notice of cancellation of said contracts. 
Without the supplies of gas intended to be made 
available to applicant under such subcontracts, its 
ability to render the service proposed by it becomes 
more clearly impossible. 

m. The applicant is not able to properly perform 
or render the service intended, by reason of the fact 
that Michigan Consolidated Gas Company has not 
applied for or obtained a certificate of public con¬ 
venience and necessity for the construction and/or 
operation of the facilities referred to in Paragraph 
(B) (vi) of the Commission’s Order. 

The Natural Gas Act requires that an applicant for a 
certificate of public convenience and necessity prove 
existing ability to properly do the acts and to perform the 
services proposed to be rendered by it, as a prerequisite to 
the granting of such a certificate and the Commission is 
without power or authority to issue a certificate in the ab¬ 
sence of such a showing or to issue a certificate conditioned 
upon a future possible showing of such ability. 

—VI— 

There is no finding by the Commission and no justi¬ 
fiable finding could be made on the evidence, that appli¬ 
cant is qualified in the manner and as required by Sec¬ 
tion 7 (e) of the Natural Gas Act. 

—VII— 

The Commission’s findings as set forth in Paragraph (7) 
of its Order merely state an ultimate conclusion without 
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support or justification in the record of this proceeding 
and without any essential basic findings from which inter¬ 
veners may know the reasoning by which the Commission 
reached such conclusion, and hence its Order purporting 
to issue a certificate of public convenience and necessity to 
the extent that it is based upon such finding constitutes 
unwarranted, arbitrary and unlawful action and any 
certificate purported to be issued pursuant thereto is in¬ 
valid, null, void and of no effect. 

—VIII— 

The Commission’s Order of November 30, 1946, is so 
lacking in essential basic and necessary ultimate findings 
of fact that it is impossible to determine with reasonable 
certainty what evidence the Commission considered or 
failed to consider or upon what information or evidence it 
relied in reaching the conclusions set forth in its said 
Order and for that reason, said Order does not meet the 
necessary requirement to establish its validity as an 
effective instrument for the purposes for which it was 
purportedly intended; to wit, to authorize the applicant 
to construct and operate certain natural gas pipe line 
facilities as described in its amended application for a 
certificate of public convenience and necessity. The 
adoption of such an illegal Order can not be ratified by 
subsequent action supplying what may purport to be 
supporting findings of fact and subsequently arrived at 
reasons in justification of the original Order. 

—IX— 

The Commission’s Order of November 30, 1946, 
viewed as a whole, clearly indicates that while the Com¬ 
mission attempted to authorize the issuance of a certi¬ 
ficate of public convenience to be conditioned in the 
manner set forth in its Order, the Commission had not at 
the time considered and passed upon certain essential 
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issues which it was required to consider and determine 
before it could properly issue a certificate of public 
convenience and necessity and its Order constitutes in 
effect merely a statement of intent to issue a certificate 
at a later date after the Commission had considered and 
determined the issues presented and so that it might 
later render its opinion in an attempt to justify its pre¬ 
conceived action. Such action is contrary to the pro¬ 
visions of the Natural Gas Act, arbitrary, unlawful, void 
and a nullity. 

—X— 

The Commission’s Order is so devoid of the necessary 
basic and ultimate findings of fact as to preclude these 
interveners and other parties from discovering, knowing 
or having any reasonably clear conception of the evidence 
upon which the Commission purported to base such 
Order and in the absence of such findings, these inter¬ 
veners are precluded from fully, intelligently and ad¬ 
equately analyzing the basis of such Order and of taking 
the necessary steps to fully meet and refute the con¬ 
clusions reached by the Commission for which said 
reason the said Order is illegal and void. 

—XI— 

The attempt of the Commission to issue a certificate 
of public convenience and necessity while at the same 
time reserving the right for further consideration of the 
grounds upon which said certificate should be issued and 
to prescribed and attach conditions thereto which require 
action that the law contemplates should be taken before 
a certificate of public convenience and necessity is 
issued is contrary to the Natural Gas Act, goes beyond 
any authority vested in the Commission, is arbitrary, 
capricious and unwarranted and for that reason, void. 
Such Order can not be validated by a subsequent action 
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by the Commission for which reason it should be vacated 
and revoked. 

—XII— 

The Commission erred in failing to give proper effect 
to the rights of the Panhandle Eastern Pipe Line Com¬ 
pany to continue to serve the markets granted and con¬ 
firmed to it under the so-called Grandfather Clause of 
the Natural Gas Act in the absence of a showing that said 
Panhandle Eastern Pipe Line Company had not given 
and is not or can not give reasonably adequate service in 
such markets. There is no substantial evidence in the 
record and no sufficient finding by the Commission that 
Panhandle Eastern Pipe Line Company is not able and 
willing to adequately serve its established markets. 

—XIII— 

The Commission erred in failing to consider, give 
recognition to and make findings upon the evidence 
presented by these and other interveners which dis¬ 
closes that adequate quantities of anthracite and bi¬ 
tuminous coal are available at reasonable costs for 
meeting the fuel requirements of the potential customers 
of the applicant in the states of Wisconsin and Michigan 
and that the displacement of such solid fuels by natural 
gas will be unduly injurious to the coal mining and core¬ 
lated industries without any compensating benefit to the 
general public in such areas. The Natural Gas Act 
requires that the Commission give consideration to the 
economic and social effects upon producers and trans¬ 
porters of coal. Failure to mention the issues concerning 
such matters in its Order raises the presumption that 
the Commission ignored these important issues and that 
its action in so doing was arbitrary, capricious and 
unlawful, for which reason such Order must be revoked, 
abrogated and set aside. 
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—XIV— 

Failure to give consideration to or to make findings 
upon the adverse effect that the use of the proposed pipe 
line facilities for the sale of natural gas in exceedingly 
large quantities for inferior uses on an interruptible basis 
will have upon the life of the limited remaining natural 
gas reserves creates the presumption that the Commission 
ignored this important issue. The public interest re¬ 
quires that remaining natural gas reserves be conserved 
in so far as practical for the use of the general public for 
its more highly beneficial purposes and failure to give 
consideration to or to make findings on this important 
issue is evidence of arbitrary, unwarranted and unlawful 
action on the part of the Commission and constitutes a 
further ground for the revocation and abrogation of its 
Order of November 30, 1946. 

—XV— 

The Commission erred in its refusal to grant the motion 
of these interveners for the fixing of a reasonable time 
within which to file initial and reply briefs and for pre¬ 
paration for oral argument which said motion is to be 
found on page 15040 of the transcript of record in these 
hearings. Because of the denial of this motion and the 
failure of the Commission to otherwise allow sufficient 
time for such purposes, these interveners were deprived of 
the right of filing initial and reply briefs; they were not 
granted sufficient time for adequate preparation for oral 
argument or the filing of written briefs, all of which 
constitute a denial of due process. 

—XVI— 

The time limited by the Commission for the prepara¬ 
tion of its Order of November 30, 1946 so as to meet the 
so-called deadline date of December 1, 1946 and thus, if 
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possible, protect the applicant against a cancellation of 
certain gas supply contracts was insufficient to permit the 
Commission to make adequate study of the record, 
including the verbal testimony and the many exhibits 
filed, and to prepare opinions and orders consistent with 
the requirements of the Natural Gas Act, all of which 
constituted a denial of due process to these interveners 
and deprived them of a fair and complete hearing. The 
Commission’s undue haste in its attempt to reach a 
decision in this matter coupled with the fact that two 
of the three members of the Commission supporting the 
Order, had previously, and while the hearings were in 
progress, consulted with and discussed the disposition of 
certain of the more important issues in these proceedings 
with counsel and other representatives of the applicant 
and the Panhandle Eastern Pipe Line Company in the 
absence of and without the knowledge of these interveners 
suggests bias and prejudice in favor of the applicant and 
as against these interveners. The holding of such ex 
parte meeting and the discussion and attempted solution 
of issues involved in the hearings as disclosed by the 
record herein was contrary to public policy, in derogation 
of proper administrative procedure, a violation of the 
rights of interveners and others not parties to such meet¬ 
ings and discussions and was N violative of due process and 
of the rights of these interveners to a full, fair and com¬ 
plete hearing and impartial consideration of the issues 
presented. The aforesaid arbitrary and capricious action 
violates all reasonable conceptions of a fair hearing and 
are violative of interveners’ constitutional rights under 
the 14th Amendment of the Federal Constitution. 


—XVII— 

Good ground exists for the reopening of the proceedings 
for the taking of further evidence in the event that the 
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Commission fails or refuses to revoke and abrogate the 
Order of November 30, 1946 and in such event these 
interveners request that the proceedings be reopened for 
the following purposes and on the grounds hereinafter 
stated: 

1. The uncontradicted evidence in the record 
discloses and the applicant concedes that in order 
that the applicant’s pipe line project may be eco¬ 
nomically feasible and that sufficient gas supplies be 
available to meet its potential markets, that all of 
the natural gas reserves dedicated to the applicant’s 
pipe line including the reserves under subcontract to 
the Phillips Petroleum Company by the Stanolind 
Oil and Gas Company, Magnolia Petroleum Com¬ 
pany, Skelly Oil Company and United Producing 
Company will be necessary. These interveners are 
reliably informed, believe, and therefore allege that 
at least two of the aforenamed companies have ex¬ 
ercised their right of cancellation and have served 
notice of cancellation of their contracts with the 
Phillips Petroleum Company on said latter company 
and that such subcontractors are no longer obligated 
to supply natural gas to the Phillips Petroleum Com¬ 
pany for delivery to the applicant. Affiant is in¬ 
formed and believes and therefore alleges that the 
four said subcontractors have or will take necessary 
steps to cancel their contracts with Phillips Petro¬ 
leum Company and thus relieve themselves of 
further obligation to make deliveries to that company 
for the account of the applicant in these proceedings. 
In view of the vital importance of such reserves to 
the successful operation and economic feasibility 
of applicant’s pipe line we believe that public 
interest requires that the Commission reopen such 
proceedings in the event that the said Order of 
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November 30, 1946 is not revoked and abrogated so 
that evidence disclosing the status of said subcon¬ 
tracts may be fully disclosed to the Commission. 

2. Since the close of the hearing in the above 
matter and subsequent to the date of the filing of the 
Commission's Order, the Oklahoma Corporation 
Commission under date of December 9, 1946, en¬ 
tered an order which becomes effective January 1, 
1946 which said order was entered in Cause C-D 1054 
in a proceeding entitled Peerless Oil and Gas Com¬ 
pany v. Cities Service Gas Company et al; that so 
far as such order has any pertinency to the matter 
here under consideration it reads as follows: 

“That no natural gas shall be taken out of the 
producing structures or formations in the 
Guymon-Hugoton field in Texas County 
Oklahoma at a price, at the wellhead, of less 
than 7* per thousand cubic foot of natural 
gas measured at a pressure of 14.65 pounds 
absolute pressure per square inch.” 

If such order is a valid and enforceable one it will 
result in the applicant being required to pay a substan¬ 
tially higher price for its natural gas supplies which may 
effect the economic feasibility of its project. For that 
reason we believe the public interest requires that in the 
event that the Commission’s Order of November 30, 
1946 is not revoked and abrogated, the proceedings be 
reopened for the purpose of receiving evidence and 
giving consideration to the legality and effect of the said 
Order of the Oklahoma Corporation Commission upon 
the interest of the applicant herein and the natural gas 
consumers whom it proposes to serve. 

For the reasons hereinbefore set forth your petitioners 
pray that the Commission issue any order revoking, 
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abrogating and setting aside its Order of November 30, 
1946 or as an alternative thereto, that the Commission 
reopen such proceedings for further hearing, for the 
reception of additional new evidence and for reconsid¬ 
eration and reargument and that pending action on this 
petition the Commission forthwith enter an order stating 
the operation and effect of its Order of November 30, 
1946 and extending said stay to cover any and all actions 
or proceedings which may be taken, held or conducted 
pursuant to this petition. 

Respectfully submitted, 

National Coal Association 
and 

United Mine Workers of America 
BY 

Tom J. McGrath 
Their Attorney 
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(Tr. 25566-25571) 

Filed April 11, 1947 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


IN THE MATTER OF ] 

I 

MICHIGAN-WISCONSIN PIPE LINE 
COMPANY 


Docket 
No. G-669 


Application of Interveners, National Coal 
Association and United Mine Workers of 
America for Reconsideration, Revocation 
and Abrogation of Order or in the 
Alternative a Rehearing Thereon 

Now come interveners, National Coal Association and 
United Mine Workers of America, by their counsel, and 
respectfully apply to the Commission for reconsidera¬ 
tion, revocation and abrogation of the hereinafter 
described orders entered in the above-entitled matter, 
or in the alternative, for a rehearing and reconsideration 
of said orders. 

(1) “Findings and Order Issuing Certificate of 
Public Convenience and Necessity,” dated Novem¬ 
ber 30, 1946, as modified by order dated December 
14, 1946. 

(2) “Order Supplementing Order Issuing Certifi¬ 
cate of Public Convenience and Necessity and 
Reopening Proceeding for Limited Purpose,” dated 
December 30, 1946. 

(3) “Order Fixing Date of Hearing on Reopened 
Proceedings for Limited Purposes,” dated January 
3, 1947. 
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(4) “Opinion No. 147,” issued February 7, 1947. 

(5) “Supplemental Opinion No. 147-A,” issued 
March 12, 1947. 

(6) “Order Supplementing Order Issuing Certifi¬ 
cate of Public Convenience and Necessity,” issued 
March 12, 1947. 

On or about December 30, 1946, these interveners 
filed with your Commission an Application for Recon¬ 
sideration, Revocation and Abrogation of the Order of 
November 30, 1946, entered in the above-entitled 
matter and purporting to grant a certificate of public 
convenience and necessity to the Applicant. Said 
application was filed in conformity with Section 19-A 
of the Natural Gas Act and for the purpose of protecting 
the rights of these interveners against any claim of 
default on the grounds that the Commission was without 
authority to extend the statutory time within which 
applications for rehearing may be made from final 
orders of the Commission. 

On January 14, 1947, your Commission denied inter¬ 
veners’ application for rehearing on the grounds that said 
application had been prematurely filed. Subsequent to 
the filing of such denial of interveners’ application, and 
on February 7, 1947, the Commission issued its Opinion 
No. 147 in the above-entitled matter, and on March 12, 
1947, issued its Supplemental Opinion No. 147-A and its 
‘‘Order Supplementing Order Issuing Certificate of Public 
Convenience and Necessity”. 

Without in any way waiving any of their rights under 
the application for rehearing hereinbefore filed with the 
Commission by these interveners, and preserving all 
rights of review thereof, these petitioners now' file this 
further application, and in support thereof: 
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_I— 

Reallege and incorporate herein by reference, to all in¬ 
tents and purposes the same as if it were fully set forth 
herein, all of the statements, points allegations and re¬ 
quests set forth in their Application for Reconsideration, 
Revocation and Abrogation, dated December 30, 1946, 
and filed by these interveners with the Commission in 
said above-entitled matter on said date. 

—II— 

In addition to the above, and as further grounds in 
support of this application, these interveners reallege all 
of the statements, points, allegations and requests con¬ 
tained in the “Application of Panhandle Eastern Pipe 
Line Company, Intervener, for Reconsideration and 
Vacation of Certain Orders, or in the Alternative, for 
Rehearing Thereon” dated April 10, 1947, and filed with 
your Commission on said date, the same as if said state¬ 
ments, points, allegations and requests were set forth 
herein in full. Said statements, points, allegations and 
requests are by this paragraph intended to be incorpo¬ 
rated herein by reference to such application of Pan¬ 
handle Eastern Pipe Line Company. 

—Ill— 

As a further grounds for the granting of this application, 
these interveners allege that the so-called Wisconsin 7* 
tax provided for by Section 196.58 (6) of the Wisconsin 
Statutes has, since the order of this Commission dated 
November 30, 1946, been repealed by the Wisconsin 
Legislature. That such repeal will change the cost of 
natural gas to consumers in the State of Wisconsin, and 
thereby affect to a marked degree the extent and charac¬ 
ter of the potential market for natural gas in such State 
of Wisconsin and the character of purposes for which 
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natural gas may be sold by the Applicant in that State 
Good grounds exist for the reopening of the proceedings 
in this matter for the taking of further evidence with 
respect to the repeal of said tax and the -effect thereof 
upon the future operations of the Applicant in the event 
that the Commission fails or refuses to revoke the order 
of November 30, 1946. 

—IV— 

These interveners further allege as a grounds for revoca¬ 
tion and abrogation of the order of the Commission dated 
November 30, 1946, that none of the subsequent orders, 
actions or proceedings of the Commission have had the 
effect of validating the order of November 30, 1946. 

WHEREFORE, for the reasons herein before set forth, 
your petitioners pray that the Commission issue its order 
revoking, abrogating and setting aside the orders of the 
Commission hereinbefore set forth, or in lieu thereof and 
in the alternative, that it grant a rehearing thereon. 

Respectfully submitted, 

National Coal Association 
and 

United Mine Workers of America 
BY 

Tom J. McGrath 
Their Attorney 
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(Tr. 25485-25497) 

Filed April 10, 1947 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


IN THE MATTER OF ] 

[ Docket 

MICHIGAN-WISCONSIN PIPE LINE | No. G-669 
COMPANY 


Application of Intervening Railroads for 
Reconsideration and abrogation of Order, 
or, in the Alternative, for Rehearing 


The intervening railroads hereby make application to 
the Commission for reconsideration and abrogation, or, 
in the alternative, for a rehearing, of the Commission's 
order, dated November 30, 1946, as modified by sub¬ 
sequent orders, purporting to grant a so-called “certifi¬ 
cate of public convenience and necessity" to Michigan- 
Wisconsin Pipe Line Company (hereinafter called “Michi¬ 
gan-Wisconsin), and for reasons state: 

1 . 

The Commission’s order, as so modified, is so incom¬ 
plete, so uncertain, and is subject to such conditions, 
that it does not constitute a lawful order issuing a 
certificate of public convenience and necessity under the 
Natural Gas Act, as amended. These defects in the 
order are apparent upon its face and particularly appear 
in paragraph (B), sub-paragraphs (ii), (iii), (iv), (v), 
(vi), (vii), and (viii), and in the supplemental order 
issued March 12, 1947. 
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2 . 

The conditions embodied in the Commission’s order, 
in paragraph (B), sub-paragraph (ii), (iii), (iv), (v), 
(vi), and (vii), cover subject matter as to which Michi¬ 
gan-Wisconsin was required by law to make definite 
and certain proof so as not to leave the record in the 
uncertain and conditional state revealed by the Com¬ 
mission’s order; and by entering its order with such 
conditions the Commission has attempted to relieve 
Michigan-Wisconsin from making the proof required by 
law for the issuance of a certificate of public convenience 
and necessity. 

3. 

Reconsideration, rehearing, and judicial review of the 
Commission’s order, as amended, cannot be adequately 
had because of the conditions and provisos in the order, 
particularly in paragraph (B), sub-paragraphs (ii), (iii), 
(iv), (v), (vi), (vii), (viii), and in the supplemental 
order issued March 12, 1947. 

4. 

The Commission has failed to make the findings of fact 
necessary to show the bases for its order. The Commis¬ 
sion’s so-called findings (2) to (7), both inclusive, are 
either vague, general conclusions, or findings that Michi- 
gan-W 7 isconsin has failed to establish certain elements of 
proof necessary for the issuance of a certificate of public 
convenience and necessity. 


5. 

The Commission’s findings show on their face, parti¬ 
cularly in paragraphs (4) and (5), that Michigan-Wiscon¬ 
sin has failed to prove the facts necessary for the issuance 
of a certificate of public convenience and necessity. 
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6 . 

The Commission’s finding in paragraph (2) that a 
“substantial demand” for natural gas service exists in 
areas in Wisconsin where Michigan-Wisconsin proposes 
to serve natural gas, is erroneous because it is too general 
in form to constitute a finding of fact as a basis for the 
order, and is further erroneous because there is no proof 
in the record of demand for natural gas in such areas. 

7. 

The Commission’s finding in paragraph (4) that 
“applicant has secured substantial reserves of natural 
gas,” is erroneous because it is too general and incon¬ 
clusive in form to constitute a finding of fact as a basis 
for the order; and because it does not constitute a finding 
that Michigan-W 7 isconsin has secured sufficient reserves 
of natural gas to authorize the issuance of a certificate 
of public convenience and necessity. 

8 . 

The Commission has made no finding that Michigan- 
W'isconsin has secured sufficient reserves of natural gas 
to authorize the issuance of a certificate of public con¬ 
venience and necessity. 

9. 

The evidence is not sufficient to support a finding or 
conclusion that Michigan-W 7 isconsin has secured suf¬ 
ficient reserves of natural gas to authorize the issuance 
of a certificate of public convenience and necessity. 

10 . 

The Commission’s finding in paragraph (6) is not 
supported by the evidence and is shown to be erroneous 
by the findings in paragraphs (4) and (5) to the effect 
that Michigan-Wisconsin has failed to establish proof of 


151 


facts which are prerequisite to the issuance of a certifi¬ 
cate of public convenience and necessity. 

11 . 

The finding in paragraph (7) is not supported by the 
evidence, and is shown to be erroneous by the above 
described defects in the findings in paragraphs (2), 
(4), (5), and (6).' 

12 . 

The finding in paragraph (3) to the effect that Pan¬ 
handle Eastern Pipe Line Company “has not applied for 
sufficient facilities nor demonstrated its ability to serve 
adequately the needs of” the Ann Arbor and Detroit, 
Michigan, distribution areas, is not supported by the 
evidence and is contrary to the evidence. 

13. 

The Commission erred in issuing said certificate to 
Michigan-Wisconsin in that the evidence shows that for 
many years Panhandle Eastern Pipe Line Company has 
been adequately serving the Detroit and Ann Arbor, 
Michigan, distribution areas, and has been, in such areas, 
adequately performing its duties and obligations as a 
natural gas company under the Natural Gas Act, and 
that it is ready, willing, and able to continue in the 
future to render such adequate service in such areas. 
Granting of the certificate to Michigan-Wisconsin under 
such evidence violates the Natural Gas Act. These 
interveners are aggrieved by such error in the following 
respects. The Commission has authorized the operation 
of two large pipe lines to serve the same areas in southern 
Michigan, thereby laying the foundation for excess pipe 
line capacity to such area and the consequent sale of 
cheap natural gas for boiler fuel and other industrial 
purposes for which natural gas is not required by public 
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convenience and necessity, and gas so used will be sub¬ 
stituted for coal, fuel oil, and other fuels carried by 
these interveners. 

14. 

The Commission erred in the progress of the hearing 
before it leading up to the issuance of said order in the 
following respects. The evidence in the proceeding, con¬ 
sisting of more than 12,500 pages of transcript and more 
than 400 voluminous and highly technical exhibits, were 
concluded at 11:00 P. M. on November 13, 1946. Despite 
motions by these interveners, and by other parties, 
asking for sufficient time for the filing of written main 
and reply briefs, the Commission ordered the entire 
matter submitted on oral argument beginning November 
20, 1946. The Commission refused, despite such motions* 
to require or permit the filing and exchange of main and 
reply briefs, which were necessary for an adequate 
presentation and argument of the subject matter con¬ 
tained in such a vast record and involving such important 
issues as are presented in this matter. Oral argument 
before the Commission was concluded on November 23, 
1946, and the Commission issued its purported order 
under date of November 30, 1946. 

15. 

For each and all of the foregoing reasons the Commis¬ 
sion erred in entering its order of November 30, 1946, 
purporting to issue a “certificate of public convenience 
and necessity” to Michigan-Wisconsin Pipe Line Com¬ 
pany, and in entering the orders supplemental thereto; 
and such errors, and each one and all of them, violated 
the rights of these interveners under the Natural Gas 
Act, and deprived them of their rights under the Fifth 
Amendment to the Constitution by denying them due 
process of law. 
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16. 

The Commission should vacate and set aside its order 
upon reconsideration, or, in the alternative, grant a 
rehearing thereon for the following reasons: 

(a) The undisputed evidence discloses that the 
sole source of natural gas for the project is a contract 
whereby Phillips Petroleum Company agrees to 
furnish such gas to Michigan-Wisconsin; and that a 
substantial portion of such gas, of a volume ab¬ 
solutely essential to the initiation of the project, 
was controlled by Phillips Petroleum Company prior 
to the 2d day of December, 1946, by contracts 
whereby Magnolia Petroleum Company, Skelly Oil 
Company, Stanolind Oil and Gas Company, and 
United Producing Company, Inc., agreed to sell to 
Phillips Petroleum Company natural gas owned or 
controlled by such vendors. These interveners allege 
upon information and belief the afore-said sub¬ 
contractors have cancelled their subcontracts by 
virtue of clauses therein permitting such cancellation 
unless a certificate of public convenience and neces¬ 
sity under the Natural Gas Act, authorizing the 
construction of the project, had been issued prior to 
December 2, 1946; and that such subcontractors 
take the position that such cancellation is lawful. 
It is necessary in the public interest that evidence 
relative to such cancellations be received by the 
Commission. 

(b) Under date; of December 9, 1946, the Okla¬ 
homa Corporation Commission entered an order 
which became effective January 7, 1947, in a pro¬ 
ceeding entitled “Peerless Oil and Gas Company v. 
Cities Service Gas Company,” Cause C-D 1054, 
providing in part as follows: 
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‘‘That no natural gas shall be taken out of 
the producing structures or formations in the 
Guymon-Hugoton field in Texas County Okla¬ 
homa at a price, at the wellhead, of less than 7* 
per thousand cubic foot of natural gas measured 
at a pressure of 14.65 pounds absolute pressure 
per square inch.” 

A substantial part of the gas available for this 
project will come from the field affected by such 
order; therefore, good grounds exist for receiving 
further evidence respecting the order of the Okla¬ 
homa Commission and the effect thereof upon the 
proposed project. 

(c) During the month of March, 1947, the Legis¬ 
lature of Wisconsin enacted legislation repealing 
Section 76.55 of the Wisconsin Statutes which levied 
a tax on the use of natural gas in Wisconsin at the 
rate of seven cents per thousand cubic feet, or 
fraction thereof. By reason of such repeal there 
has been a change of conditions in the natural gas 
market in Wisconsin such as to require a rehearing 
and introduction of additional evidence respecting 
the effect of such repeal on the potential market for 
industrial gas in Wisconsin. 

Wherefore, these interveners request the Com¬ 
mission upon reconsideration to abrogate its order 
of November 30, 1946, or, in the alternative to 
grant a rehearing thereon; and further request the 
Commission to stay such order pending action upon 
this application and any proceedings arising there¬ 
from. 

Respectfully submitted, 
Amos M. Mathews 
Attorney for Intervening 
Railroads. 
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(Tr. 25572-25582) 

Filed April 11, 1947. 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL POWER COMMISSION 

IN THE MATTER OF 

Docket 

MICHIGAN-WISCONSIN PIPE LINE No. G-669 
COMPANY 

Application of Lake Michigan Docks Associa¬ 
tion, Wisconsin-Upper Michigan Fuel Dealers’ 
Association, and Solid Fuel Institute of 
Milwaukee County, for Reopening, Re- 

SIDERATION, REHEARING, AND RESCISSION, OF 

the Findings, Order, and Certificate. 

Come now Lake Michigan Docks Association, Wis¬ 
consin-Upper Michigan Fuel Dealers’ Association, and 
Solid Fuel Institute of Milwaukee County, intervenors 
herein, (hereafter referred to as “these intervenors”) and 
make and file this application for reopening of the above- 
entitled proceeding, reconsideration of the evidence and 
issues presented therein rehearing on the application of 
the applicant, Michigan-Wisconsin Pipe Line Company, 
rescission of the findings entered herein, and abrogation 
of the order and the purported certificate of public 
convenience and necessity as issued thereon; and for 
grounds of said application, respectfully allege and show 
to the Commission as follows: 

—I— 

The decision, findings, order, and “certificate” issued 
by the Commission are unlawful in that these intervenors 
were denied the full hearing contemplated and provided 
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by the Natural Gas Act in that they were denied reason¬ 
able time and adequate opportunity for analysis of the 
record, and preparation of oral argument, and were 
denied opportunity of submitting their case on brief. 
Such denial was despite the requests of record made on 
behalf of these intervenors and despite their objections 
to the unreasonable and unseemly haste with which the 
Commission proceeded to final submission of the case 
and to its decision thereon. The Commission is fully 
cognizant of the voluminous, technical, and involved 
nature of the record and of the fact that upon its close 
parties were accorded but seven days thereafter to 
prepare and commence their oral arguments. During 
so short an interval, it was humanly impossible for these 
intervenors to prepare and submit their contentions and 
position with reasonable adequacy. 

—II— 

The said decision, findings, order, and “certificate” 
were unlawful in that these intervenors were denied a 
fair hearing of the issues presented by the application. 

1. The hearing was not fair because it was not a 
full hearing as required by the statute and as before 
indicated. 

2. The vice inherent in the lack of adequate op¬ 
portunity to submit arguments, both orally and on 
brief, was aggravated by the fact that in the last 
stages of the hearing, after its case in chief had been 
completed, the applicant made change in its applica¬ 
tion, which went to its very essence and character 
by which it abandoned its original proposal to sup¬ 
plant Panhandle Eastern Pipe Line Company as the 
supplier of gas to Michigan Consolidated Gas Com¬ 
pany and in lieu thereof, proposed merely to share 
that customer with Panhandle Eastern. Up to that 
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point, the application had contemplated so extreme 
and so untenable a proposal that these intervenors 
had not regarded it as a serious threat to their Wis¬ 
consin markets. 

3. This change in proposal by the applicant was 
frankly stated to have been the outgrowth of a con¬ 
ference between the supervising commissioners, the 
applicant, and Panhandle Eastern in which it was 
made clear to the applicant that it would be unable, 
by its own showing in the case, to take care of the 
Michigan markets after 1951 without participation 
therein by Panhandle Eastern; and it must then have 
become as obvious to the applicant as it is to these 
intervenors, that the fate of its application rested 
upon just such a modification of its application it 
made just prior to the close of the hearing. 

4. The suggestions of the presiding commissioners, 
as indicated by the testimony of witnesses Conrad 
and Fink, were prejudicial to the interests of, and the 
position of these intervenors, in that they pointed 
the way to a successful prosecution of an application 
for authority to serve the Wisconsin markets, a 
course which had not been, and which was not then 
being, pursued by the applicant. Such suggestions 
woud have been prejudicial, even had they been 
made in open hearing in the presence of all parties, 
and subject to such objections, comments, or other 
treatment as any party might appropriately make, 
but made as they were, with only the rival pipe-line 
companies present, they were doubly prejudicial to 
these intervenors. 

5. The hearing of testimony was taken by an 
examiner in the absence (for the most part) of the 
commissioners who are the triers of the facts. These 
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intervenors do not know to what extent the indivi¬ 
dual commissioners have read or otherwise have 
familiarized themselves with the extent of the record; 
nor have any reports or analyses of the same made 
for the Commission by its subordinates, other than 
the oral argument on behalf of the Commission staff, 
been made available to them, and these intervenors 
question whether the record was so examined as to 
enable the majority commissioners to make their 
findings and conclusions having that full, adequate 
understanding of the record and the facts, which is 
the essence of a fair hearing. 

That no such understanding w*as in mind on 
November 30, 1946, is not necessarily demon¬ 
strated, but it is strongly indicated by the 
shortness of time which intervened between 
the close of the oral argument and the ar¬ 
rival at findings which are dated just one week 
later, and perhaps even more strongly by the 
further fact that the findings were not ra¬ 
tionalized until the issuance of opinion No. 
147, dated January 17, 1947, which was later 
supplemented by opinion No. 147-A, dated 
February 20, 1947. 

These intervenors, therefore, aver their belief, 
that the individual commissioners did not 
have, at the time of their original order, a full 
acquaintance with the facts of record either 
from a personal reading of the transcript and 
exhibits or from adequate, full, and complete 
reports and abstracts prepared by subordi¬ 
nates as required by law. 

6. The course of the proceeding strongly suggests 
and indicates a degree of bias or pre-judgment to the 
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extent at least of the issue presented as to whether an 
additional pipe line to Michigan and natural gas serv¬ 
ice to the Wisconsin markets was in the public in¬ 
terest and required by public convenience and neces¬ 
sity. This is particularly pointed up by the confer¬ 
ence heretofore referred to and by the unseemly haste 
with which an order was issued just barely in time to 
meet the so-called “deadline” in applicant’s contract 
with its gas vendor, Phillips Petroleum Company. 
There seems to have been a determination that come 
what may, the hearing would be concluded and the 
certificate issued before that dead-line of Decem¬ 
ber 1, 1946. 

—Ill— 

The order of November 30, 1946 is invalid because in¬ 
complete and made subject to conditions thereafter to be 
defined. It is in the nature of an interlocutory order and 
beyond the jurisdiction and powers of the Commission. 
Its interlocutory nature is made clear by the Commission 
itself in providing that it should not be considered as so 
complete that reconsideration might be sought or judi¬ 
cial review invoked until after the Commission should 
have made subsequent findings and defined the conditions 
by which the order and “certificate” was to be controlled. 
It is tantamount only in law to a declaration of intention 
by the Commission that it proposed at some future time 
to make a decision and issue a certificate of public con¬ 
venience and necessity based upon subsequent findings 
and subject to conditions later to be determined. Such 
declaration of intention having no legal validity or effect, 
should be abrogated by the Commission. 

—IV— 

Finding (2) of the order of November 30, 1946, to the 
extent that it finds that a substantial demand for natural 
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gas service exists in the state of Wisconsin is erroneous 
because not based upon substantial evidence in the 
light of the entire record. 

—V— 

Finding (4) in the order of November 30, 1946, to the 
extent that it finds that applicant has secured substantial 
reserves of natural gas, is inadequate to support the 
issuance of a certificate of public convenience and neces¬ 
sity in that there is no finding that such reserves are 
adequate for the project or that gas can be delivered 
from them at a rate sufficient to meet the needs and 
requirements of the customers of applicant and of the 
consuming public. Both of these issues were the subject 
of serious controversy throughout the proceeding. 

—VI— 

Finding (6) to the extent that it relates to applicant’s 
present ability, as distinguished from its willingness, is 
erroneous because it is without support of substantial 
evidence in the light of the entire record, and is contrary 
to the preponderance of evidence in the record. 

—VII— 

Finding (7) in the order of November 30, 1946, is 
erroneous because contrary to the weight of the evidence 
of record. 

—VIII— 

A reopening of the record for the purpose of rehearing 
and the introduction of further evidence, is in order 
because of certain vital changes in the situation presented 
to the Commission which have already occurred. Among 
these are the following: 

1. Upon or shortly after December 1, 1946, as 
these interveners are informed and verily believe, 
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there were withdrawn from the gas reserves dedi¬ 
cated to the applicant and its project, a substantial 
portion of the reserves which were theretofore under 
contract to Phillips Petroleum Company, and which 
were included within the reserves submitted by the 
applicant to support its project and referred to by 
the Commission’s finding. This withdrawal presents 
even more seriously the question as to whether or 
not the available reserves are adequate for the needs 
of the markets to be served. 

2. At the time of the hearing, there was in effect 
in the state of Wisconsin, a tax upon the consumption 
of natural gas in that state, amounting to 7 cents 
per MCF of fraction thereof. The existence of this 
tax had a most important influence upon the es¬ 
timates of market potentialities. The tax has now 
been repealed by the legislature of Wisconsin 
through the enactment of Chapter 21, Laws of 1947. 
The result will be to magnify the undertaking to 
serve the Wisconsin markets and will raise the 
question as to whether applicant’s designed capacity 
and available gas reserves are and will be adequate 
for the same. 

It also appeared by the exhibits introduced by appli¬ 
cant, that the Wisconsin tax would effectively preclude 
the displacement of coal as boiler fuel even on an inter¬ 
ruptible basis, except to a relatively minor extent. For 
that reason, the question of the use of natural gas for 
this inferior and economically unjustifiable purpose was 
not made the subject of representations, argument, or 
discussion by these interveners. With the removal of 
the tax, however, the entire picture in this respect has 
changed, and these interveners desire to introduce proof 
as to the extent of the boiler fuel market threatened by 
natural gas unless restrictions against such use are im- 




162 


posed, and the public interest which will be adversely 
affected thereby. 

Wherefore these interveners pray that the Commis¬ 
sion reopen these proceedings, rescind and abrogate its 
findings and orders and the purported certificate of 
public convenience and necessity issued under date of 
November 30, 1946, as well as all findings and orders 
issued subsequent and supplemental thereto, and to 
grant and hold a rehearing herein. 

Respectfully submitted, 
Philip H. Porter 
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November 7, 1946 
(Tr. 15042) 

MR. McGRATII: Mr. Examiner, before the ex¬ 
amination resumes, may I have a few minutes to put a 
motion on the record that I would like to have called to 
the attention of the Commission? 

TRIAL EXAMINER: Yes, Air. McGrath. 

MR. McGRATH: On behalf of Mr. Porter, Mr. 
Mathews, and myself, representing our clients, inter- 
venors in these dockets—and I should explain that so far 
as Mr. Mathews and Mr. Porter are concerned, they have 
intervened only in Docket G-669:—but the motion, how¬ 
ever, on behalf of the intervenors whom I represent is 
made with respect to the three dockets, and it is that 
the Commission fix the date for the filing of initial briefs 
not less than 60 days following the date upon which the 
testimony in this case is closed, and that at the same time 
it fix a date for the filing of reply briefs, which date shall 
not be earlier than 20 days following the date fixed for 
the filing of initial briefs. 

We further move that leave be granted to argue orally 
in these matters, and that an appropriate date therefor 
be fixed not earlier than the date set for the filing of 
reply briefs. 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9588 


Panhandle Eastern Pipe Line Company, a corporation, 

Petitioner, 

v. 

Federal Power Commission, Respondent. 


On Petition to Review Orders of the 
Federal Power Commission. 


REPLY BRIEF FOR PETITIONER. 


PRELIMINARY STATEMENT. 

This reply brief will be limited to a discussion of numer¬ 
ous misstatements of law and fact contained in the briefs 
of respondent, Federal Power Commission, and intervener, 
Michigan-Wisconsin Pipe Line Company. 1 

It is noted that the so-called “counterstatement of the 
case” in the brief of Michigan-Wisconsin does not comply 
with Section 17(e)(2) of the General Rules of the Court, 
but consists primarily of argument without appropriate 
references to the transcript. It is also noted that the 

1 For purposes of brevity, the brief of respondent, Federal Power Commission, 
is hereinafter referred to as ‘ ‘ Resp. Br., ’ ’ and the brief of intervener, Michi- 
jjan-Wisconsin Pipe Line Company, is referred to as “Mich.-Wise. Br. “ For 
convenience, all italics in this brief are supplied unless otherwise indicated. 
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counterstatement and history of the case in the brief of 
counsel for the Commission do not undertake to “correct 
any inaccuracy or omission” in the statement of the case 
contained in Panhandle’s brief. 

ARGUMENT. 

I. There Is No Merit to the Contention that the Natural Gas 
Act Does Not Require a Finding, Prior to Issuance of 
a Certificate to a New Supplier, That Existing Service 
Is Inadequate and the Present Supplier Has Been Given 
Opportunity to Furnish Such Additional Service as 
May Be Required. 

Counsel for the Commission contend that the Natural 
Gas Act does not require that, prior to the issuance of a 
certificate of public convenience and necessity to a new 
supplier, it must be found that existing service is inade¬ 
quate and the present supplier has been given opportunity 
to furnish such additional service as may be required (Resp. 
Br. 16-27). 

In advancing this contention, counsel for the Commis¬ 
sion have departed from the principles of the case on which 
the Commission’s orders were based, in violation of the 
rule of the Chenery case. S. E. C. v. Chenery Corp., 318 
U. S. SO, 93-95; Connecticut Light and Power Co. v. Federal 
Power Commission, 324 U. S. 515, 532; Mississippi Fiver 

Fuel Corp. v. Federal Power Commission, -U. S. App. 

D. C. -, 163 F. 2d 433, 449. The Commission itself 

recognized that, since Panhandle has reasonably met its con¬ 
tractual obligations and has expressed willingness to meet 
the enlarged requirements of its markets, it is “entitled 
to reasonable protection in the service of these markets” 
(Pet. 86). Moreover, the issuance of the certificate to 
Michigan-Wisconsin was based on the challenged finding 
that Panhandle “has not applied for sufficient facilities nor 
demonstrated its ability to serve adequately the needs of 
these markets in addition to the expanding requirements of 
those ivhicli it enjoys in other areas which it supplies.” 
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(Pet. 86). Thus, it is implicit in the majority’s rationaliza¬ 
tion of the case that a certificate would not have been 
granted if the Commission had found that Panhandle had 
applied for “sufficient facilities” or demonstrated its ability 
to serve adequately the market needs and “expanding re¬ 
quirements.” The theory of the case on which the ma¬ 
jority proceeded did not differ in principle with the proposi¬ 
tion of law stated in our brief. The error which the ma¬ 
jority committed, as contended in Point I of our brief (pp. 
23-41), consisted primarily in the issuance of the certificate 
to Michigan-Wisconsin in the absence of essential sub¬ 
sidiary findings and substantial proof that Panhandle was 
not able and willing to supply the present and future re¬ 
quirements of the Detroit and Ann Arbor markets. 

Since the conclusions reached by the majority are sup¬ 
ported neither by essential subsidiary findings nor sub¬ 
stantial evidence, Commission counsel now attempt to sus¬ 
tain the orders on a different theory than the one which the 
Commission adopted. That such a shift of position will not 
be tolerated on review is clear from the decisions of the 
Supreme Court in the Chenery and Connecticut Light and 
Power cases and of this Court in the Mississippi River Fuel 
case, supra. 

The contention of counsel for the Commission boils down 
to the proposition that an existing natural-gas company has 
no rights whatever in its certificated markets except, pos¬ 
sibly, the right to be free from “competition not under a 
legally issued certificate ” (Resp. Br. 43). Yet, the ma¬ 
jority itself recognized the existence of a right on the part 
of Panhandle to serve the present and future requirements 
of its markets so long as it is able and willing to do so. 
And even counsel for the Commission, in unguarded mo¬ 
ments elsewhere in their brief (pp. 40-41), concede Pan¬ 
handle’s “right to make additional deliveries of gas” and 
refer to the efforts made by the Commission “for the pur¬ 
pose of protecting it [Panhandle] and giving it rights and 
privileges as against Michigan-Wisconsin and Michigan 
Consolidated. ’ ’ 
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The erroneous theory of law urged by Commission coun¬ 
sel springs from a misconception of Section 7 of the Natural 
Gas Act. It is contended that the Statute by its terms pre¬ 
scribes no “specific criteria” to guide the Commission in 
determining whether a new supplier should be granted a 
certificate authorizing it to enter an area already being 
served by a certificated natural-gas company, and that, 
therefore, the Commission has uncontrolled and unlimited 
discretion in issuing certificates to would-be competitors 
(Resp. Br. 17). The contention ignores the legislative 
history of Section 7 of the Act, which discloses the intent of 
Congress to protect existing suppliers against “uneconomic 
extensions” and “economic waste” in the construction of 
new interstate pipe lines, to avoid “undue disturbance of 
existing arrangements of natural-gas companies,” and to 
allow new extensions to serve an area alrcadv served only 
“in a proper case.” (See Panhandle’s Main Brief, pp. 23- 
28; Report No. 1290 of House Committee on Interstate and 
Foreign Commerce, 77th Congress, 1st Session, pp. 2-3, 4). 
As the Supreme Court stated in Federal Radio Commission 
v. Nelson Bros. Bond <£• Mortgage Co., 289 U. S. 266 (at 
page 285): 

“In granting licenses the Commission is required to 
act ‘as public convenience, interest or necessity re¬ 
quires.’ This criterion is not to be interpreted as 
setting up a standard so indefinite as to confer un¬ 
limited power.” 

Counsel for the Commission concede (p. 18), as con¬ 
tended in our main brief (p. 25), that the term “public con¬ 
venience and necessity” contained in the Act was intended 
by Congress to be accorded its usual meaning as inter¬ 
preted by the courts. I. C. C. v. Parker, 326 U. S. 60, 65. 
Thus, it cannot be said that the Commission is authorized 
to disregard the public convenience and necessity concept 
as defined by the courts, which, as pointed out in our main 
brief (pp. 23-28), is that a certificate may not be granted 
to a new supplier where there is existing service, unless 
it is inadequate and unless the present supplier has been 
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given an opportunity to furnish such additional service as 
may be required. 

Counsel for the Commission place great reliance on 
Department of Conservation of Louisiana v. Federal Power 
Commission, 14S F. 2d 746 (C. C. A. 5th) and Kentucky 
Natural Gas Corp. v. Federal Power Commission, 159 F. 2d 
215 (C. C. A. 6th). These decisions are clearly inapplicable 
to the case at bar. The Department of Conservation of 
Louisiana case did not involve any question of a proposed 
new supplier as against an existing natural-gas company. 
The problem there presented concerned objections by the 
state of Louisiana to the enlargement of facilities of a 
natural-gas company for the purpose of transporting gas 
from that state into other states for boiler fuel use. In the 
Kentucky Natural case, the distributor of gas in the Mattoon 
area in Illinois (Central Illinois Public Service Company) 
and its pipe line supplier (Kentucky Natural Gas Company) 
filed competing applications to construct a new pipe line 
over the same new route from a point on Panhandle’s 
line at Tuscola, Illinois, to connect with the local distribu¬ 
tion system of the Central Illinois Company for service of 
the Mattoon area. No question of rights under outstanding 
certificates or existing facilities and routes was there in¬ 
volved. In fact, Kentucky Natural neither desired nor 
sought to continue service to Mattoon over its existing 
routes and facilities nor to enlarge such facilities. The 
Court stated (at p. 216 of 159 F. 2d) that both Kentucky 
Natural and Central Illinois were “in agreement that pub¬ 
lic convenience and necessity justify the construction and 
operation of the proposed new facilities, but Kentucky 
Natural contends that the certificate should have been 
issued to it rather than to Central Illinois.” The cost of 
increasing the capacity of Kentucky Natural’s existing 
facilities to that of the proposed new line would have been 
double the cost of the new line. 2 It is thus clear that both 

2Moreover, the Kentucky case involved the elimination of an “unnecessary 
middleman”, and lower rates by the prevailing applicant. Neither of these 
factors are present in the case at bar, the Commission having made no finding 
that lower rates would result from the proposed service by Michigan-Wisconsin. 
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applicants in that case were competitors for a new line over 
a new route. Hence, both applicants stood on an equal foot¬ 
ing as competitors for the same certificate. 3 

Commission counsel cite Interstate Commerce Commis¬ 
sion v. Parker, 326 U. S. 60 and United States v. Pierce Auto 
Freight Lines, Inc., 327 U. S. 515, for the proposition that 
no finding of inadequacy of existing service nor of op¬ 
portunity to the existing supplier to furnish additional 
service is required before a certificate may be issued to a 
proposed new supplier (Resp. Br. 22-24, 43). These cases 
do not support such proposition. 

In the Parker case, the Court did not pass upon the ques¬ 
tion of necessity for a finding of inadequacy of presently 
certificated service, since the new service authorized by the 
I. C. C. was of “a different character from the existing 
motor service and not directly competitive or unduly preju¬ 
dicial to the already certificated motor carriers” (326 
U. S. at pages 69-70). 

In the Pierce Auto case, the I. C. C. granted two applica¬ 
tions for the same motor carrier service. Neither appli¬ 
cant appealed. However, other carriers contended that 
the Commission failed to make an express finding that 
there was a need for the two new operations which would be 
in competition with each other. The Court simply held that 
the Commission could not have been oblivious to the com¬ 
petitive consequences of its order as heticecn the two new 
operations, and should not he required to rewrite its report 
to say that both operations, as well as each, are required 
(327 U. S. at pages 530-532). It is noted that the I. C. C. 

3 It is to be noted that Arkansas Louisiana Gas Company v. Federal Power 
Commission , 113 F. 2d 281 (C. C. A. 5th), cited by the Court in the Kentucky 
Natural case (at p. 218 of 159 F. 2d), was decided prior to the amendment of 
Section 7 and is likewise not in point. The original Section 7(c) provided that: 
<<* * » In passing on applications for certificates of convenience and necessity, 
the Commission shall give due consideration to the applicant’s ability to render 
and maintain adequate service at rates lower than those prevailing in the terri¬ 
tory to be served, it being the intention of Congress that natural gas shall be 
sold in interstate commerce for resale for ultimate public consumption for do¬ 
mestic, commercial, industrial, or any other use at the lowest possible reasonable 
rate consistent with the maintenance of adequate service in the public interest.” 
This language was deleted from amendatory Section 7. 
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entered the finding that the existing service was inadequate 
(327 U. S. at page 530). 4 The case is obviously not in point. 

United States v. Detroit Navigation Co., 326 U. S. 236, 
also cited by Commission counsel (Resp. Br. 43) is inap¬ 
posite for the reason, among others, that, as the opinion 
discloses (at page 239): “The case, however, is not one 
where there is a service presently being rendered and a 

newcomer seeks entrv into the field.” 

•/ 

The remaining cases cited by Commission counsel (Resp. 
Br. 24-26) are likewise clearly distinguisable from the case 
at bar.-' 

4 Footnote 17, at page 531, states: 

“The Commission’s report stated: ‘Of the motor-carrier protestants, there 
is only one—Pierce—which is authorized to transport general commodities to 
and from all intermediate points along the Valley Route. Pierce did not rein- 
stitute daily operations to and from San Francisco, however, until after the 
tiling of these applications and but a few weeks prior to the hearings herein. 
Shipper witnesses generally were unfamiliar with the fact that Pierce’s opera¬ 
tion was daily. There are, of course, certain other motor carriers operating over 
this route but their authority is either (1) restricted in such a way as to pre¬ 
clude a finding that their service is adequate especially as to intermediate points, 
or (2) the record definitely establishes that their service to and from San Fran¬ 
cisco, is at best negligible. In view of the foregoing, we are of the opinion 
that public convenience and necessity require the operations set forth in our 
findings herein. ’ ’ ’ 

'•> Virginia Stage Lines v. United States, 48 F. Supp. 79; Davidson Transfer & 
Storage Co. v. United States, 42 F. Supp. 215; North Coast Transportation Co. 
v. United States, 54 F. Supp. 44S; Carolina Scenic Coach Lines v. United States, 
5(5 F. Supp. 801; Short Line v. United States, 74 F. Supp. 08; A. B. <£ C. Motor 
Transport Co. v. United States, (59 F. Supp. 16(5. For example, in the Davidson 
Transfer ease, the I. C. C. found that the granting of the certificate “will not 
deprive existing carriers of an appreciable amount of traffic since applicant will 
supply a service not presently available’’; the North Coast Transportation ease 
involved wholly inadequate bus service and a consistent refusal by the existing 
utility to improve the service (41 M. C. C. 269) ; the A. B. <$■ C. Motor Transport 
case did not involve a proposed new operation, but only the continuance of an 
operation conducted for many years under color of “grandfather’’ rights; and 
the Short Line case stands for the opposite proposition for which it is cited by 
Commission counsel. 
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II. Contentions of Counsel for the Commission and Michi¬ 
gan-Wisconsin Regarding Panhandle’s Willingness to 
Supply Gas, the Absence of Essential Findings, Par¬ 
tiality of Majority and Panhandle’s Rights, Are With¬ 
out Substance. 

A. Contentions of Michigan-Wisconsin respecting Panhan¬ 
dle’s alleged unwillingness to supply additional gas to 
Detroit and Ann Arbor. 

In flagrant disregard of the rule in the Clienery case*, S. 
E. C. v. Clienery Corp., 318 U. S. 80, 93-95, Michigan-Wis¬ 
consin contends that the evidence discloses unwillingness 
on the part of Panhandle to supply additional gas to the 
Detroit and Ann Arbor markets (Mich.-Wisc. Br. 6-7, 
18-20). 7 The majority did not enter a finding of any such 
unwillingness on the part of Panhandle. On the contrary, 
it found that Panhandle “has reasonably met its contrac¬ 
tual obligations to supply natural gas to * * * its Ann Arbor 
and Detroit, Michigan, distribution areas and has expressed 
a willingness to meet the enlarged requirements of said 
local markets.” (Pet. 86). This is the principle of the 
case which the Commission adopted, and, under the rule in 
the Clienery case, supra, the orders cannot be reviewed on a 
different theory. 

However, the contentions of Michigan-Wisconsin with re¬ 
spect to Panhandle’s alleged unwillingness to supply ad¬ 
ditional gas are so inaccurate and misleading as to justify 
some discussion in this brief. 

With respect to Ann Arbor, Mr. Fink, President of Mich¬ 
igan Consolidated, admitted that the supply for that city 
has been sufficient to take care of requirements and that 

« Also sec Connecticut Light and Power Co. v. Federal Power Commission, 
324 U. S. 515, 532; Mississippi River Fuel Corp. v. Federal Power Commission, 
-U. S. App. D. C.-, 163 F. 2d 433, 449. 

'At page 6 of its brief, Michigan-Wisconsin contends that: “Panhandle’s 
unwillingness and inability to increase that maximum daily supply is the vital 
issue upon which it was proved that Panhandle was both unable and unwilling 
to furnish an adequate gas supply.” 
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no request had been made by his company for additional 
gas for that city (Tr. 14257-8). 

With respect to Detroit, Michigan Consolidated’s first 
attempt to demonstrate a need for additional gas was by let¬ 
ter of February 18, 1942—during the war—requesting Pan¬ 
handle to supply up to 1(50 million cubic feet per day for the 
winter of 19-12-1943 (Tr. 15186; Exh. 254, Tr. 20781). Pan¬ 
handle could not, of course, comply with this request be¬ 
cause of the then existing war-time restrictions and WPB 
limitation orders. However, in that winter Michigan Con¬ 
solidated’s maximum daily send-out in the Detroit area 
actually turned out to be only 139 million cubic feet and it 
took a maximum daily volume from Panhandle of 123 million 
cubic feet, or 2 million cubic feet less than it could have taken 
under the existing contract (Exh. 253, Tr. 20780). 

The next request for additional gas was made in con¬ 
ference held April 6,1944 between officials of Michigan Con¬ 
solidated and Panhandle (Tr. 15187). Notwithstanding 
outstanding governmental war emergency restrictions 
against increased sales in effect at that time, Michigan 
Consolidated requested Panhandle immediately to increase 
the maximum daily deliveries by 25 million cubic feet. 
Panhandle countered with the suggestion that a satisfac¬ 
tory solution to the problem could be worked out, without 
increasing the maximum daily capacity of Panhandle’s 
pipeline, if Michigan Consolidated would store gas in the 
Austin Field during the summer and withdraw the same 
for winter assistance in supplying peak day demands, and 
Panhandle offered to supply such gas for storage (Tr. 
13282, 151S7-S). However, no conclusions were reached 
because of Michigan Consolidated’s insistence that Pan¬ 
handle should agree to forfeit all right to sell gas directly to 
industrial customers in the Detroit area (Tr. 15187-8,15190, 
15382). 

Another meeting between officials of the two companies 
was held June 22, 1945, at which representatives of Michi¬ 
gan Consolidated stated that they were not authorized to 
speak for their management. Concerning this meeting, Mr. 




10 


Fink, President of Michigan Consolidated, testified on 
cross examination (Tr. 13303): 

“ Q. Now, it is true, is it not, that there was no refusal 
by Panhandle at that conference to negotiate an amend¬ 
ment to the contract, to try to get together on a con¬ 
tract for selling you gas for storage purposes? 

“A. That is true, there was no refusal.” 

At such conference Panhandle refused to relinquish its 
right to attach a few large interruptible industrial cus¬ 
tomers outside the city limits of Detroit for the purpose of 
improving Panhandle’s load factor. It was made clear that 
such industrial loads were those which were not being 
supplied by Michigan Consolidated and that Panhandle was 
not interested in supplying firm industrial gas or any cus¬ 
tomers located within the City of Detroit (Tr. 15189- 
15191). 

It is clear from the record that Michigan Consolidated’s 
insistence upon exacting an agreement from Panhandle to 
relinquish all right to serve gas to industrial customers in 
the Detroit area has been a “stumbling block in the way of 
negotiations” (Tr. 15380-1). However, it is uncontro¬ 
verted that the existing supply contract for Detroit clearly 
contemplates such sales by Panhandle (Tr. 14307, 15191-2). 

It is evident from the record that Michigan Consolidated’s 
requests for additional gas during the war (which it knew 
Panhandle could not furnish because of governmental re¬ 
strictions (Tr. 13286)) were insincere and designed for the 
purpose of making a record as a basis for justifying the 
construction by its affiliate of a pipeline to the Hugoton 
field. Mr. Conrad, President of Michigan-Wisconsin, tes¬ 
tified that the idea of constructing such a line was con¬ 
ceived by the holding company early in 1943, at which time 
an engineer was directed to make a study of such project 
(Tr. 13269, 1436S-9). Negotiations for a gas supply for 
the project were commenced as early as 1942 (Tr. 14380). 
Significantly, during the negotiations with Panhandle for 
additional gas, no mention was made by officials of Michi- 
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gan Consolidated and its holding company of their plans 
to build a line to supply the Detroit-Ann Arbor market (Tr. 
13283, 132S7-8). In October 1945, Michigan Consolidated 
announced that its plan for the new pipeline had “closed 
the door” to further negotiations with Panhandle for ad¬ 
ditional gas (Tr. 13304, 15194-7). In November 1945, Mr. 
Woolfolk, chairman of the holding companies of Michigan 
Consolidated stated, at a meeting called by the Michigan 
Commission for the purpose of exploring the post-war re¬ 
quirements of Detroit and Michigan, that Michigan Con¬ 
solidated was not interested in further discussions con¬ 
cerning more gas from Panhandle (Tr. 15195-6). 

The allegation that Panhandle has refused to sell gas to 
Michigan Consolidated for storage purposes is completely 
refuted by the testimony given by Michigan Consolidated’s 
President Fink on cross-examination (Tr. 14669-14670). 

Contrary to the contentions of Michigan-Wisconsin, the 
record shows that Panhandle has at all times been willing 
to negotiate for the supply of additional and improved 
gas service for the Detroit area. In February 1945, at a 
public ^earing in Detroit City Hall, Mr. Maguire, Chairman 
of Panhandle, and Mr. Buddrus, its President, expressed 
their willingness to negotiate with Michigan Consolidated 
for additional gas supplies for the Detroit area, the same 
to contemplate storage in the Austin Field (Tr. 15189, 
13293-4). By letter of January 4, 1945 to the Mayor of 
Detroit, Panhandle stated that it is “willing to supply the 
natural gas requirements of the City of Detroit”. (Exh. 
517, Tr. 22221). By letter of September 7, 1945 to the Cor¬ 
poration Counsel of that city (a copy of which letter was 
sent to Michigan Consolidated) Panhandle reiterated that 
it stands “ready, willing and able to supply the natural gas 
requirements of the City of Detroit,” and that, “if Michi¬ 
gan Consolidated Gas Company did not desire, or was un¬ 
able, to finance a line to the Austin Field, we would con¬ 
struct and operate such a line provided we are permitted to 
earn a fair return on the investment” (Exh. 258, Tr. 20803). 

It was on the basis of this evidence that the majority 
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found that Panhandle was willing to supply the enlarged re¬ 
quirements of the Detroit and Ann Arbor markets (Pet. 
86). Both the Commission and Miehigan-Wisconsin are 
bound by such finding on this review. Chenery case supra. 

The further contentions that, (a) Panhandle’s applica¬ 
tions for additional facilities were “belated” (Mich.-Wise. 
Br. 7-9, 17, 21-22; Resp. Br. 29); (b) such additional facil¬ 
ities will be insufficient to supply the present and future 
needs of Detroit and Ann Arbor and Panhandle’s other 
markets (Mich.-Wise. Br. 8, 21-23); and (c) there is no 
evidence establishing that Michigan Consolidated will re¬ 
ceive or could count on receiving any more gas from Pan¬ 
handle upon completion of the additional facilities (Mich.- 
Wisc. Br. 9), are shown in our main brief to be without 
substance (Panhandle’s Main Brief, pp. 10-12, 28-41). It 
is noted that, significantly, counsel for the Commission do 
not join in the latter two contentions, (b) and (c) above, - 
advanced by Miehigan-Wisconsin." 

B. The absence of finding or showing of financial ability. 

Neither counsel for the Commission nor Michigan-Wis- 
consin deny that the majority failed to enter findings with 
respect to the propriety or feasibility of the plan of financing 
or the ability of Miehigan-Wisconsin to finance the pro¬ 
posed project. However, they contend that such find¬ 
ings are unnecessary and that the entire subject of financing 
“is a matter wholly within the jurisdiction of the Securities 

8 At pages 11 and 17 of its brief, Miehigan-Wisconsin alleges, without citing 
references to the record, that the entire capacity to be added by Panhandle’s 
“A” and “B” facilities arc recpiired for the service of its markets other than 
the Detroit and Ann Arbor. There is no evidence in the record to support such 
contention. At page 21 of its brief, Miehigan-Wisconsin repeats the allegation, 
citing two references to the transcript, neither of which supports the contention. 
Again, at page 22, the allegation is repeated with a reference to the testimony 
of Panhandle’s Vice President Morton with respect to Exhibit No. 298. How¬ 
ever, as Commissioner Olds points out in his second dissenting opinion (Pet. 
205-6), tliis testimony failed to take into account some 4 billion cubic feet of 
surplus gas shown in the exhibit to be available for Michigan Consolidated, and 
substantial additional gas which later evidence showed to be available from (a) 
newly installed spare engines, (b) cleaning of lines, and (c) normal overloads 
on compressor engines. Since Commissioner Olds ’ statement covers this subject 
completely and is annotated to the record, reference thereto is hereby made 
(Pet. 205-6). 
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and Exchange Commission.” (Kesp. Br. 32; Mich.-Wisc. 
Br. 26). Such contention is, to say the least, astonishing in 
view of the request made by the Federal Power Commission 
to Congress for authority to protect the public interest with 
reference to proposed facilities and the granting of the 
same by the enactment of amendatory Section 7. In urging 
the adoption of the present amendment, Commissioner 
Manly testified before the Committee as follows: 9 

“I wish to emphasize what seems to me to be the most 
important aspect of the proposed amendment from the 
standpoint of the public interest. It will have the 
effect, in our opinion, of giving the Commission an op¬ 
portunity to scrutinize the financial set-up, the adequacy 
of the gas reserves, the feasibility of the proposed serv¬ 
ices, and the characteristics of the rate structure at a 
time when such vital matters can be revised and modi¬ 
fied as the public interest demands. Without this 
authority the Commission is too often confronted with 
a situation in which it must either accept conditions 
which appear to be undesirable from the public stand¬ 
point or take the alternative course of subsequently 
requiring changes which may have much more serious 
consequences than would have been the case if such 
changes had been effected before the public was invited 
to invest in the new enterprise/ 1 

Moreover, the Commission, by letter of August 2, 1941 to 
the Chairman of the House Committee on Interstate and 
Foreign Commerce, recommended the passage of the amend¬ 
ment, and stated: 10 

“ * * * Adequate regulation is obviously not provided 
unless the Commission has jurisdiction to regulate the 
construction of the pipe line and control its initial fin¬ 
ancing as well as to regulate its operation after 
construction.” 


9 Hearings on H. R. 5249, Committee on Interstate and Foreign Commerce, 
77th Congress, 1st Session, p. 6. 

10 Ibid., pp. 81-2. 
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Following these recommendations, the Committee re¬ 
ported favorably on the proposed amendment, stating: 11 

“* * * Obviously, adequate regulation of such pipe 
lines when constructed requires that the Commission 
[F. P. C.] also have jurisdiction to regulate construc¬ 
tion and initial financing 

It seems clear, therefore, that the Commission cannot 
shun its responsibility and excuse its action by simply 
stating that the matter is within the jurisdiction of the 
S. E. C. For the Commission to now disavow the juris¬ 
diction which it sought and obtained from Congress dem¬ 
onstrates a complete lack of understanding of its respon¬ 
sibilities under the Natural Gas Act. 

In a desperate effort to avoid the consequences of the 
majority’s failure to pass upon the plan of financing, coun¬ 
sel allege that the entire matter is moot because the S. E. C. 
has “approved” the financing of the project (Resp. Br. 33; 
Mich.-Wisc. Br. 3, 10, 27). Apart from the fact that the 
Commission cannot lawfully delegate its duties under the 
Natural Gas Act to another agency, the claim is without 
foundation. 'While the S. E. C. permitted American Light 
& Traction Company to invest $25,000,000 in the common 
stock of its subsidiary, Michigan-Wisconsin, it did not pass 
on the propriety of the financing plan, which involves se¬ 
curities aggregating $99,000,000. 1;: The S. E. C. specifically 
reserved the question stating: 13 

“We recognize that the senior financing program is 
a tentative one and that it may have to be altered to 
meet market conditions at the time the funds are sought. 
We also recognize that any increase in the cost of the 
project above present estimates will require some mod¬ 
ification in the plans. In this connection, we empha- 

n H. Rept. No. 1290, Committee on Interstate and Foreign Commerce, 77th 
Congress, 1st Session, p. 2. 

is Rc The United Light and Railways Company, American Light <£ Traction 
Company, et al., Holding Company Act Release No. 7951, December 31, 1947, at 
mimeo. pp. 45-47. 

13 Ibid., p. 47. 
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size again that we are not now approving any capital 
structure based wholly on a common stock equity of $25 
million. The capital structure of Michigan-Wisconsin, 
as well as the adequacy of the common contribution, 
will have to be determined as the situation develops. 
It may well be that the common equity now contem¬ 
plated will prove inadequate to support a properly 
proportioned capital structure and may have to be 
increased. We do not consider that question to be 
before us at this time. ,,13a 

Counsel for the Commission do not deny that the majority 
departed from the uniform practice theretofore followed 
by the Commission of requiring the submission in evi¬ 
dence of a commitment for financing and a finding of ability 
to finance. Michigan-Wisconsin, however, denies the ex¬ 
istence of such uniform procedure, citing Tennessee Gas & 
Transmission Co., 3 F. P. C. 574, and Cities Service Trans¬ 
portation and Chemical Co., 3 F. P. C. 598. However, these 
cases do not support the contention, since it clearly appears 
that the Commission found in such matters that the appli¬ 
cants had submitted in evidence satisfactory firm commit¬ 
ments for the financing of their respective projects. 3 F. P. 
C. at 578, 3 F. P. C. at 603. 14 

We need not labor the contention of Michigan-Wisconsin 
that there was “ uncontradicted ” evidence upon which a 
finding of financial ability might have been entered (Mich.- 
Wisc. Br. 3, 25-26). As pointed out in our main brief (pp. 7- 
8, 43-44), such evidence was without probative value. In 
any event, counsel cannot supply the essential findings with 
respect to financial ability, which the Supreme Court has 
declared must be made by the responsible administrative 
agency. United States v. Pierce Auto Freight Lines, Inc., 
327 U. S. 515, 532-3. 

13* The financing plan submitted to the S.E.C. was entirely different from 
the one presented to the Federal Power Commission (Compare page 45 of said 
S.E.C. Release No. 7951 with Pet. 13S-9). 

Since both projects were urgently required in the prosecution of the war 
effort (3 F. P. C. at pp. 576-7; 3 F. P. C. at p. 600), the Commission, in order 
to expedite construction, conditioned the certificates upon the later submission 
and approval by it of the details of the financing. 
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C. The absence of finding or showing of a satisfactory- 

schedule of rates. 

With respect to the majority’s failure to enter a finding 
or to require a showing of a satisfactory schedule of rates 
before issuing the certificate to Michigan-Wisconsin, Com¬ 
mission counsel advance the contention that all Congress in¬ 
tended was that the Commission should only “scrutinize” 
proposed rates and do nothing more (Resp. Br. 36-7). Such 
contention is refuted, however, by the language of the Re¬ 
port of the Senate Committee on Interstate and Foreign 
Commerce (S. Rept. 948, 77th Congress, 2d Session, p. 2) 
which states that amendatory Section 7 

“ * * * would also authorize the Commission to exam¬ 
ine costs, finances, necessity, feasibility, and adequacy 
of proposed services. The characteristics of their rate 
structure could be studied. Obviously these are powers 
that Federal Power Commission should have and should 
exercise in the public interest.” 

Moreover, the House Committee on Interstate Com¬ 
merce in its report (II. Rept. No. 1290, 77th Congress, 1st 
Session), referring to the same matter, said (at page 3): 

“ * * * Without such authority, the Commission may 
find itself confronted with a situation where it must 
either accept conditions which appear undesirable in 
the public interest, or require, subsequent to con¬ 
struction, changes which may have much more serious 
practical consequences than they would have had if 
they had been made before the public was asked to 
finance the enterprise.” 

It is obvious that the amendment was designed for the 
express purpose of preventing the very evil which the ma¬ 
jority here permitted—namely, placing the Commission 
in the position where, after the investment has been made 
in the project, it must approve whatever schedule of rates 
is needed to support the enterprise, no matter how unde¬ 
sirable or uneconomic it may be or what adverse effect it 
may have upon the public interest. It is also to be noted 
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that, prior to the passage of the amendment of Section 7, 
the Commission already had the power to fix rates upon the 
commencement of operation of the new project. The Com¬ 
mission sought enlargement of its powers for the express 
purpose of controlling rates and finances and other vital 
matters before construction commenced (See testimony of 
Commissioner Manly, Hearings before House Committee on 
Interstate and Foreign Commerce on H. R. 5249, 77th Con¬ 
gress, 1st Session, p. 6, quoted at page 13, supra). 

In support of its contention that the Commission has “fre¬ 
quently” issued similar orders, Michigan-Wisconsin cites 
two cases in its brief (at page 28), viz. United Gas Pipe Line 
Co., 4 F. P. C. 307, and Tennessee Natural Gas Lines, Inc., 4 
F. P. C. 1127. Neither case supports the contention. In 
the United case, applicant, one of the oldest and largest 
natural-gas companies in the country, requested a cer¬ 
tificate authorizing construction of a line to an additional 
source of supply. It indicated that it proposed to increase 
rates to existing customers. The Commission, finding no 
justification for the increase, conditioned the certificate 
so as to reserve the question for future consideration (4 F. 
P. C. 317-8, 322). This, of course, automatically fixed' the 
rate for the new service at the existing rates, which were 
the lawfully effective schedule of rates in effect before con¬ 
struction commenced. 

In the Tennessee case, the certificate was conditioned 
upon the approval of the rates and charges “in advance” 
of both the construction and operation (4 F. P. C. 1129, par. 
(A)). 

Significantly, it is noted that counsel for the Commission 
do not deny Panhandle’s contention that the Commission’s 
action in regard to rates was a definite departure from its 
usual procedure 
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D. Partiality on part of the majority and predetermination 
to issue certificate to Michigan-Wisconsin. 

Counsel for the Commission contend that Panhandle has 
not claimed reversible error in advancing point IV, which 
is that the record reveals consistent partiality by the ma¬ 
jority in favor of Michigan-Wisconsin as well as a prede¬ 
termination to issue a certificate of public convenience and 
necessity to Michigan-Wisconsin (Resp. Br. 47). On the 
contrary, Panhandle alleged at page 60 of its brief that the 
course of administrative action pursued by the majority in 
this regard “was arbitrary and highly prejudicial to Pan¬ 
handle,” which is immediately followed (on page 61) with 
the conclusion that: 

“For the reasons above stated , we submit that 
the orders and opinions of the majority of the Federal 
Power Commission here challenged on review should 
be set aside.” 

Michigan-Wisconsin contends that the private conferences 
were “initiated” not by the two majority commissioners but 
by Panhandle (Mich.-Wisc. Br. 32-33). While it is true 
that a meeting was originally suggested for the purpose of 
placing before the Commission a controversy which had 
arisen between Michigan Consolidated and Panhandle with 
respect to a matter unrelated to this proceeding, it is crystal 
clear from the record that the private discussions com¬ 
plained of were ii initiated yy by the two majority commis¬ 
sioners at such meeting and thereafter were pursued by the 
same two commissioners in subsequent private meetings 
held with representatives of Michigan-Wisconsin (See 
citations to transcript at pp. 48-49 of Panhandle’s Main 
Brief). It is difficult to understand counsel’s objection to 
the use of the word “initiated”, since it was Supervising 
Commissioner Wimberly who stated on the record that the 
private discussions complained of were “initiated” by the 
Commission itself (Tr. 14853, 14856). 

We find nothing in Phillips v. Securities and Exchange 
Commission, 153 F. 2d 27, nor in the Report of the Attorney 
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General’s Committee on Administrative Procedure (Senate 
Document No. 8, 77th Congress, 1st Session), cited at pages 
47-8 of Commission counsel’s brief, which authorizes the 
Federal Power Commission to privately counsel one of the 
litigants before it in a sharply contested certificate pro¬ 
ceeding, particularly in view of Section 7(c) of the Natural 
Gas Act, which provides that: “The Commission shall set the 
matter for hearing and shall give such reasonable notice 
of the hearing thereon.” Nor can the majority’s action in 
this regard be countenanced on the suggested theory that 
the meetings were “pre-hearing” conferences. The Com¬ 
mission’s rules prescribe appropriate pre-hearing confer¬ 
ence procedure, contemplating notice and participation by 
all interested parties. 15 These rules were not observed in 
the case at bar. 

E. The cutting down of Panhandle’s rights in the Detroit 

and Ann Arbor markets. 

Both counsel for the Commission and Michigan-Wiscon¬ 
sin deny that the majority’s orders cut down the rights of 
Panhandle in the Detroit and Ann Arbor markets to a vol¬ 
ume below that which it is delivering under valid certifi¬ 
cates (Resp. Br. 38-46; Micli.-Wisc. Br. 28-32). However, 
the arguments have a discordant ring, since earlier in both 
briefs it is contended that Panhandle has no rights whatever 
in the Detroit and Ann Arbor markets. 

The approach of Commission counsel seems naive, it 
being contended (at page 39) that the language of the ma¬ 
jority’s order issued March 12, 1947 (Pet 200) 

“is permissive throughout and is in the nature of a 
grant of privileges to Panhandle Eastern. No limit¬ 
ations or restrictions are imposed upon Panhandle pre¬ 
venting it from delivering more than a specified quan¬ 
tity.”" 

Thus, according to Commission counsel, the majority 
“granted” to Panhandle the “privilege” of selling as much 
gas as it could in the Detroit and Ann Arbor market to the 


is Section 1.18 of the F. P. C. Pules of Practice and Procedure. 12 F. E. 8477. 
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affiliated distributor (Michigan Consolidated) of the new 
pipeline supplier (Michigan-Wisconsin). To state such a 
proposition is in itself an effective answer to the pro¬ 
testations in both briefs that the majority did not limit the 
quantities of gas which Panhandle may sell in the Detroit 
and Ann Arbor markets. We can conceive of no more effec¬ 
tive limitation upon the sales of Panhandle than to place it 
at the mercy of the affiliated distributor of its pipeline com¬ 
petitor, as the majority did in the case at bar. 

It is also contended that Panhandle is given the “choice” 
of delivering either the 1942 or 194") volume or the average 
delivered during 1942 through 1946 (Besp. Br. 40). Either 
“choice,” however, is admittedly far below the volumes 
which Panhandle is authorized to deliver under outstanding 
certificates, and is far less than present deliveries or even 
those made in 1946 (See Panhandle’s Main Brief, 53-54). 
To characterize this as a “choice” of rights is to trifle with 
the facts. 

Moreover, the Commission’s supplemental order issued 
March 12, 1947 (Pet. 200-201) contemplates that deliveries 
after 1951 shall be “upon mutually satisfactory terms”; 
while the opportunity to share in the future growth of the 
Detroit and Ann Arbor markets is related only to the “vol¬ 
umes of gas” as Michigan Consolidated “may require in 
excess of the volumes of gas then being contractually pur¬ 
chased by it from Panhandle and Michigan-Wisconsin 
* * The catch in this “permissive grant of privileges” 
is that after 1951, Panhandle’s agreement will have expired 
while Michigan-Wisconsin’s contract to supply all of the 
requirements of Michigan Consolidated will be in effect. 

Counsel for Michigan-Wisconsin also contend that (Mich.- 
Wisc. Br. 15): 

“ * * * Finally, and decisively, Panhandle has never 
applied to the Commission for an increased measure 
of its right in such markets, in accordance with the jur¬ 
isdiction reserved by the Commission in its supplemen¬ 
tal order. Instead, Panhandle is asking this Court to 
reverse the Commission’s determination without having 
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exhausted the administrative remedy it has available 
before the Commission.” 

This argument proves too much. First it begs the ques¬ 
tion as to Panhandle’s right, under Section 19(b) of the 
Act, to have a review of the Commission’s orders, which 
have erroneously, we believe, attempted to fix Panhandle’s 
rights in the Detroit and Ann Arbor markets. Panhandle’s 
challenge does not apply simply to a preservation of its 
so-called “grandfather” markets but also goes to its right 
to the entire market. 

Secondly, to contend that the Commission has reserved 
jurisdiction to entertain a request for modification of said 
supplemental order issued March 12, 1947, and that, there¬ 
fore, Panhandle has failed to exhaust “the administrative 
remedy it has available before the Commission”, is sheer 
sophistry. The Commission has already refused to grant 
such relief by its failure to act upon Panhandle’s applica¬ 
tion for reconsideration and rehearing of said order within 
the period provided by Section 19(a) (Tr. 25498). 10 

III. Aggrievement. 

There is no merit to the contention of Michigan-Wiscon- 
sin that Panhandle has not even attempted to show that it is 
aggrieved by the orders under review (Mich.-Wise. Br. 35). 


16 It is to bo noted that Commission counsel erroneously contend tlmt no facili¬ 
ties were added by Panhandle between February 3, 1943, and November 30, 
1940 (Reap. P»r. 45). The fact is, however, that Panhandle installed substan¬ 
tial additional compressor facilities and parallel lines, which increased its ca¬ 
pacity by 50 million cubic feet daily, pursuant to the Commission's authorization 
granted March 31, 1945, in Docket No. G-G20 (Tr. 25632; 4 F. P. C. 263). Sig¬ 
nificantly, in granting such authorization during the war. the Commission was 
concerned “whether or not there would be sufficient peacetime demands for such 
additional natural gas” (Pet. 10G). Moreover, Panhandle also installed addi¬ 
tional spare engines at its compressor stations, pursuant to the Commission’s 
order of April 22, 1947, in Docket No. G-7S4. Commission counsel also contend 
that tho Commission’s approval of Panhandle’s Group “ A” and “B” facilities 
“has no significance for the purpose of the Commission’s order issued March 11, 
1947, because no facilities were constructed thereunder’’ (Resp. Br. 45-46). 
Such contention is without merit. Such facilities were expressly authorized for 
the purpose, among others, of increasing the supply to the Detroit and Ann Arbor 
markets. The “A” facilities have since been completed and the “B” facilities 
are in process of construction. They cannot be ignored in any determination 
of Panhandle’s rights. 
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Panhandle’s position on this subject is stated in its An¬ 
swer and Objections to the motion to dismiss which was 
filed with the Court December 1, 1947, and argued orally 
January 19,194S. It would be needless repetition to reargue 
the same points here, and reference thereto is hereby made. 

Moreover, our main brief sets out in detail, with ap¬ 
propriate references to the transcript of record, the num¬ 
erous respects in which Panhandle suffers aggrievement by 
reason of the Commission’s orders here under review. 

In view of the contentions made during oral argument by 
Michigan-Wisconsin upon its motion to dismiss, we suggest 
that the Columbia Broadcasting System v. United States, 
316 U. S. 407, is dispositive of the barren argument that the 
orders here challenged are non-reviewable. 
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REPLY TO BRIEF OF INTERVENOR 
MICHIGAN-WISCONSIN PIPE LINE COMPANY. 

Intervenor Michigan-Wisconsin Pipe Line Company as¬ 
serts (Br. pp. 33-34) that we are limited to supporting the 
grounds of error stated in Panhandle’s petition for review, 
and that we can not rely on certain additional points con- 
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tained in our petition for intervention. In this Michigan- 
Wisconsin is clearly in error, and the cases it cites do 
not support its argument. Likewise, its criticisms of our 
authorities are not well taken. 

In both Wolpe v. Poretsky, 79 App. D. C. 141, 144 F. 
(2d) 505, certiorari denied 323 U. S. 777, and Champ v. 
Atkins, 76 App. D. C. 15, 128 F. (2d) 601, this Court held 
that an intervenor had standing to urge a ground for de¬ 
cision not available to an original party. 

Federal Rule of Civil Procedure 24 (a) (2) recognizes 
that an intervenor, to protect his interests, may have to 
assert points not open to an original party. It authorizes 
intervention of right “when the representation of the ap¬ 
plicant’s interest by existing parties is or may be inad¬ 
equate and the applicant is or may be bound by a judge¬ 
ment in the action.” This Court has adopted by reference 
the requirements of many of the Rules of Civil Procedure 
(see, for example, Rules of this Court 11(c), 31(g), 36 
(a) (4), 38 (a)), and may well follow Rule 24 (a) (2). 

To obtain a review of an order of the Federal Power 
Commission Section 19(b) of the Natural Gas Act only 
requires that a petition be filed with the Court within the 
required period and that a copy be served upon the Com¬ 
mission. We complied with all requirements of Section 
19(b). As a matter of orderly procedure we applied for 
and obtained leave, under Rule 38(c) of this Court, to file 
our petitions in connection with a similar proceeding. 

The situation would be no different if we had proceeded 
• "**• « 
under par. (b) of Rule 38 or had filed under a separate 

docket number. Under any alternative all petitions for 

review of the Commission’s order would be before the 

Court in one consolidated proceeding, as they are now. 

Michigan-Wisconsin relies on an archaic and artificial 

theory. . 
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The cases cited by Michigan-Wisconsin do not support 
its theory. On the contrary, the decision in Vinson v. Wash~ 
ington Gas Light Co., 321 U. S. 489, appears to turn to 
some extent on the point that although the intervenor was 
invited to submit evidence on an issue not open to the 
original parties he failed to do so. The basic legal issue 
was the extent of the statutory authority of the intervenor, 
and this Court (78 App. D C. 107,137 F. (2d) 547) and the 
Supreme Court considered that he had been invited to 
exercise the powers he possessed, although that opened 
the door for issues not available to the original parties. 
In Chandler & P. Co. v. Brandt jen & Kluge, 296 U. S. 53, 
an intervenor attempted to bring into a patent suit a 
counterclaim entirely foreign to the case. Here the issue 
is the validity of the Commission’s order, and the grounds 
for review asserted by us are those stated in our applica¬ 
tions to the Commission for rehearing and in our petitions 
filed in this Court. 

2 . 

REPLY TO BRIEF OF FEDERAL POWER COMMIS¬ 
SION. 

Respondent Federal Power Commission makes three 
points of argument against our contentions. (Br. pp. 49- 
52). The Commission’s points are without merit and the 
authorities cited do not support them. 

(a) The Commission’s first point is that as to the effect 
of the construction of the pipe line on our interests the 
only finding the Commission need make is that issuance 
of the certificate is required by public convenience and 
necessity. This claim is directly contrary to the holdings 
of this Court in Tri-State Broadcasting Co. v. Federal 
Communications Commission, 68 App. D. C. 292, 96 F. (2d) 
564, and Saginaw Broadcasting Company v. FCC, 68 App. 
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D. C. 282, 96 F. (2d) 554, certiorari denied 305 U. S. 613, 
as well as the cases cited in our first brief, pp. 17-19. 

The Commission was required to make basic findings 
respecting our interests, as a prerequisite to any ultimate 
finding on public convenience and necessity. This Commis¬ 
sion expressly refused to do (see foot p. 15 of our first 
brief). It made no finding that the evidence we presented, 
or the evidence generally, was insufficient to permit it to 
make such basic findings. In this situation there are no 
basic findings on this point that we can challenge in the 
light of the evidence. It is the Commission’s express re¬ 
fusal, without good cause, to make basic findings of which 
we complain. 

(b) and (c). The Commission’s points on pages 51 and 
52 need scant notice. As competitors we assuredly have 
standing to urge that the Commission’s so-called findings 
with respect to natural gas reserves are so equivocal as 
not to constitute the basic findings necessary to support 
the general finding of public convenience and necessity. 
(Our Br. pp. 32-38). 

Respectfully submitted, 

Tom J. McGrath, 

Amos M. Mathews, 

Philip H. Porter, 

Attorneys for Intervenors. 


May 1,1948. 









BRIEF OF AMICUS CuflB DEC 1 7 1947 



United States Court of Appeals 

For the District of Columbia . 


No. 9588 


Panhandle Eastern Pipe Line 

v. 


Company, a Corporation, 
Petitioner, 


Federal Power Commission, 


Respondent. 


BRIEF OF AMICUS CURIAE OF JOHN E. MARTIN, 
ATTORNEY GENERAL FOR THE STATE OF WIS¬ 
CONSIN, IN SUPPORT OF MOTION OF MICHIGAN- 
WISCONSIN PIPE LINE COMPANY TO DISMISS 
THE PETITION FOR REVIEW. 


John E. Martin, 

Attorney General of State of Wisconsin 
State Capitol 
Madison, Wisconsin 

Frederick G. Hamley 
7413 New Post Office Building 
(L C. C. Section) 

Washington 25, D. C. 

November 25, 1947. 


TW OILMAN MUSS, MADISON, WISCONSIN 




TABLE OF CONTENTS 


Page 

Argument. 1 

Cases Cited 

I 

Wisconsin Hydro Electric Company v. Public Service 
Commission, 234 Wis. 627, 291 N. W. 784.4-6 

I 

Wisconsin Coal Bureau, Inc. v. Public Service Commis¬ 
sion, 244 Wis. 435, 12 N. W. (2nd) 743 .4-5 










BRIEF OF AMICUS CURIAE 


IN THE 

United States Court of Appeals 

For the District of Columbia 


No. 9588 


Panhandle Eastern Pipe Line Company, a Corporation, 

Petitioner, 


v. 


Federal Power Commission, 


Respondent. 


Brief of State of Wisconsin in Support of Motion 
of Michigan-Wisconsin Pipe Line Company 
to Dismiss the Petition for Review 

John E. Martin, 

Attorney General of State of Wisconsin 

Amicus Curiae 

In behalf of the State of Wisconsin, the undersigned, 
as its chief law officer, respectfully requests permission to 
file this brief as friend of the Court in support of the mo¬ 
tion to dismiss filed by Michigan-Wisconsin Pipe Line Com¬ 
pany. 

Our interest stems from the fact that for many years 
efforts have been made to obtain natural gas in this State, 
but by reason of repressive legislation in this State (which 
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has now been repealed), and efforts of competing fuel and 
other interests to delay, introduction of natural gas has 
been a long time coming. We see now a real prospect for 
this service, which will bring natural gas for the first time 
to thirteen of the principal cities in our State, namely, Mil¬ 
waukee, Madison, Janesville, Beloit, Racine, Sheboygan, 
Manitowoc, Two Rivers, Fond du Lac, Oshkosh, Appleton, 
Green Bay and Stoughton. The State of Wisconsin, through 
representatives of its Public Service Commission, partici¬ 
pated in a proceeding before the Federal Power Commis¬ 
sion, known as Docket G. 669, upon application of Michigan- 
Wisconsin Pipe Line Company. The order which this pro¬ 
ceeding seeks to review resulted from the hearings in that 
proceeding. In accordance with our Statute, proceedings 
have also been commenced to permit and regulate the in¬ 
troduction of natural gas in this State insofar as the retail 
distribution and sale of natural gas is concerned. We are 
now advised that if this proceeding is permitted to follow 
through the expected course, this case will probably not be 
disposed of in the Supreme Court until late in the fall or 
winter of 1948 or 1949. On the other hand, hearings before 
the Public Service Commission of Wisconsin recently com¬ 
pleted have indicated that pipe for the transmission line 
of Michigan-Wisconsin Pipe Line Company will soon be 
available and that construction of this pipeline can be com¬ 
menced and rapidly completed unless delayed by the pend¬ 
ency of this proceeding. 

We are impelled to urge consideration of our situation 
in Wisconsin in this form because we are faced with a ser¬ 
ious shortage of manufactured gas in the State. This short¬ 
age is not due to neglect upon our part nor to that of our 
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gas utilities. During the war and even up to now, equip¬ 
ment for extensive increase in the generating capacity of 
manufactured gas plants has been impossible to obtain. The 
use of gas has been restricted to a degree where inconveni¬ 
ence and suffering is threatened this winter and in the fu¬ 
ture. To minimize such results, many of our utilities have 
used the only alternative available to increase their supply, 
that is by using butane as a mixture. Here, however, there 
are serious limitations, for not over 15 percent of butane 
gas can be used as such a mixture because of its high BTU 
content. This alternative has therefore been availed of as 
far as it can be. 

Another factor which the public must consider is that 
any extensive delay may compel our gas companies, when 
materials become available, to construct extensive and ex¬ 
pensive additional gas generating equipment which will be¬ 
come obsolete immediately when natural gas is admitted to 
the State and long before it would otherwise wear out. This 
means, of course, the rate payers will be asked to pay the 
expense of amortization of the remaining useful life of the 
additional property. If Michigan-Wisconsin Pipe Line Com¬ 
pany is permitted to proceed with its present plans, this 
expense can be avoided. 

Above all, however, our interest in this proceeding is 
the threat of long and extensive delay and continuance of 
inconvenience to the public in this State. It is felt that the 
interest shown by the petitioner should not be permitted 
to delay the advent of this convenient fuel to the people of 
Wisconsin. 

The motion to dismiss filed by Michigan-Wisconsin Pipe 
Line Company in this matter presents the issue whether 
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Panhandle Eastern Pipe Line Company, petitioner herein, 
is an “aggrieved” party under the Statute, (U. U. C. Title 
15, Sect. 717r (b)) in order to entitle it to seek review. 
The details of the issue are fully presented in the briefs 
of Michigan-Wisconsin Pipe Line Company. 

While we recognize the right to review is statutory, 
and the scope of it depends upon the peculiar wording of 
each statute, nevertheless, as pointed out by our Supreme 
Court, the right to review must be founded upon “a legal 
right cognizable by the courts * * * which would be in some 
way invaded or impaired.” 

Wis. Coal Bureau, Inc. v. Public Service Commis¬ 
sion, 244 Wis. 435 at 443, 12 N. W. 2nd 743 at 
746 

and so our Court has held that: 

“an electric company, merely by reason of the fact that 
it might be able to procure a contract to supply electri¬ 
cal energy to a city if an order of the commission au¬ 
thorizing the city to install its own generating plant 
should be determined to be invalid, was not entitled to 
maintain an action against the commission under sec. 
196.41 to set aside such order.” 

Wisconsin Hydro Electric Company v. Public Serv¬ 
ice Commission, 234 Wis. 627, 291 N. W. 784 
(syllabus) approved by court in Wisconsin 
i Coal Bureau, Inc. v. Public Service Commis¬ 
sion 244 Wis. 435 at 443, 12 N. W. 2nd 743 at 
746. 

Again, the fact that a party “has a remote financial 
stake in the controversy” is not sufficient, for our Court 
has said: 
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“There is nothing to show that the plaintiffs are legally 
entitled to require the utility to use only such fuels as 
the railroads can transport; and the possible conse¬ 
quence that the use of a commodity which they cannot 
transport may diminish the earnings of the railroads 
or their employees does not create any legal right in 
their behalf to prevent the use of such other commod¬ 
ity.” 

Wis. Coal Bureau, Inc. v. Public Service Commis¬ 
sion, 244 Wis. 435 at 443, 12 N. W. 2nd 743 at 
746 

Our analysis of the brief of Michigan-Wisconsin Pipe 
Line Company would indicate that because of the protec¬ 
tion given petitioner herein, every “legal right” they have 
has been adequately protected and that they have no “legal 
right” to preempt the Detroit and Ann Arbor markets 
beyond the limitation found by the Federal Power Commis¬ 
sion. The interest which they seek to vindicate on this 
appeal is the interest asserted to go beyond the right recog¬ 
nized by the Federal Power Commission. They seek now 
to impose restraints upon Michigan-Wisconsin Pipe Line 
Company and the effort of the Federal Power Commission 
to regulate matters as to which the public generally, rather 
than the private interest, have the greater right. The hold¬ 
ing of the Wisconsin Court might well be paraphrased thus: 

“If the City of Cumberland (Michigan-Wisconsin Pipe 
Line Company) can be prevented from generating its 
own electric energy (purchasing natural gas else¬ 
where), it will be obliged to make a contract with the 
Electric Company (Panhandle Eastern) but the possi¬ 
bility or even the probability that the Electric Company 
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(Panhandle Eastern) would procure such a contract 
does not give it a legal interest in this controversy.” 

Wisconsin Hydro Electric Co. v. Public Service 
. 7’ . Commission, 234 Wis. 627, 634, 291 N. W. 784, 
787. 

We submit, therefore, that the motion to dismiss filed 
by Michigan-Wisconsin Pipe Line Company should be heard 
promptfy and thereafter granted in order that the public 
interest may not be adversely affected by delay. 

Dated November 25, 1947. 

John E. Martin, 

Attorney General of State of Wisconsin 
State Capitol 
Madison, Wisconsin 

Frederick G. Hamley 
7413 New Post Office Building 
(I. C. C. Section) 

Washington 25, D. C. 





